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SUBTITLE 1. GENERAL PROVISIONS 


CHAPTER 2 
COMMUTATION OF INTERESTS 


18-2-101. Purpose. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. J. Cliff Dower and Curtesy in Arkansas, 38 U. 
McKinney, With All My Worldly Goods I Ark. Little Rock L. Rev. 353 (2016). 
Thee Endow: The Law and Statistics of 


18-2-105. Table and example. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. J. Cliff Dower and Curtesy in Arkansas, 38 U. 
McKinney, With All My Worldly Goods I Ark. Little Rock L. Rev. 353 (2016). 
Thee Endow: The Law and Statistics of 


CHAPTER 3 
UNIFORM STATUTORY RULE AGAINST PERPETUITIES 


SECTION. SECTION. 
18-3-102. When nonvested property in- 18-3-104. Exclusions from statutory rule 


terest or power of appoint- ? against perpetuities. 
ment created. 


18-3-102. When nonvested property interest or power of ap- 
pointment created. 


(a) Except as provided in subsections (b) and (c) of this section and in 
§ 18-3-105(a), the time of creation of a nonvested property interest or a 
power of appointment is determined under general principles of prop- 
erty law. | | 

(b) For purposes of this chapter, if there is a person who alone can 
exercise a power created by a governing instrument to become the 
unqualified beneficial owner of (i) a nonvested property interest or (11) a 
property interest subject to a power of appointment described in 
§ 18-3-101(b) or § 18-3-101(c), the nonvested property interest or 
power of appointment is created when the power to become the 
unqualified beneficial owner terminates. 

(c) For purposes of this chapter, a nonvested property interest or a 
power of appointment arising from a transfer of property to a previously 
funded trust or other existing property arrangement is created when 
the nonvested property interest or power of appointment in the original 
contribution was created. 
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(d) For purposes of this chapter, if a nongeneral power of appoint- 
ment or a general testamentary power of appointment is used to create 
another nongeneral power of appointment or general testamentary 
power of appointment, the nonvested property interest or power of 
appointment created through the exercise of the other nongeneral 
power of appointment or general testamentary power of appointment is 
considered to have been created at the same time the first nongeneral 
power of appointment or general testamentary power of appointment 


was created. 


History. Acts 2007, No. 240, § 1; 2017, 
No. 945, § 3. 

A.C.R.C. Notes. Acts 2017, No. 945, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Dynasty 
Trust Act’.” 

Acts 2017, No. 945, § 2, provided: “Leg- 
islative intent. It is the intent of the 
General Assembly to: 

“(1) Join the majority of states that 
allow the creation of perpetual trusts also 
commonly known as dynasty trusts; 

“(2) Benefit successive generations of 
beneficiaries by protecting trust assets 
from federal taxes and the creditors of a 
beneficiary; 


“(3) Amend the current rule against 
perpetuities so that perpetual trusts may 
be created in the State of Arkansas, in- 
creasing trust business within the state, 
instead of having a trust grantor create a 
trust in a foreign state for the sole purpose 
of ensuring the life of the trust beyond the 
short period of time granted by Arkansas’s 
rule against perpetuities; and 

“(4) Amend the current rule against 
perpetuities to allow the transfer of trust 
assets held in trust back to the State of 
Arkansas without creating a taxable 
event.” . 

Amendments, The 2017 amendment 
added (d). 


18-3-104. Exclusions from statutory rule against perpetuities. 


Section 18-3-101 does not apply to: 

(1) a nonvested property interest or a power of appointment arising 
out of a nondonative transfer, except a nonvested property interest or a 
power of appointment arising out of (i) a premarital or postmarital 
agreement, (ii) a separation or divorce settlement, (ili) a spouse’s 
election, (iv) a similar arrangement arising out of a prospective, 
existing, or previous marital relationship between the parties, (v) a 
contract to make or not to revoke a will or trust, (vi) a contract to 
exercise or not to exercise a power of appointment, (vii) a transfer in 
satisfaction of a duty of support, or (viii) a reciprocal transfer; 

(2) a fiduciary’s power relating to the administration or management 
of assets, including the power of a fiduciary to sell, lease, or mortgage 
property, and the power of a fiduciary to determine principal and 
income; 

(3) a power to appoint a fiduciary; 

(4) a discretionary power of a trustee to distribute principal before 
termination of a trust to a beneficiary having an indefeasibly vested 
interest in the income and principal; 

(5) a nonvested property interest held by a charity, government, or 
governmental agency or subdivision, if the nonvested property interest 
is preceded by an interest held by another charity, government, or 
governmental agency or subdivision; 
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(6) a nonvested property interest in or a power of appointment with 
respect to a trust or other property arrangement forming part of a 
pension, profit-sharing, stock bonus, health, disability, death benefit, 
income deferral, or other current or deferred benefit plan for one or 
more employees, independent contractors, or their beneficiaries or 
spouses, to which contributions are made for the purpose of distributing 
to or for the benefit of the participants or their beneficiaries or spouses 
the property, income, or principal in the trust or other property 
arrangement, except a nonvested property interest or a power of 
appointment that is created by an election of a participant or a 


beneficiary or spouse; 


(7) a property interest, power of appointment, or arrangement that 
was not subject to the common-law rule against perpetuities or is 
excluded by another statute of this State; or 

(8)(A) a nonvested property interest or power of appointment pro- 
vided in a trust created or administered in this state so long as the 


trust: 


(i) has one (1) or more trustees who are able to convey an absolute 
fee in possession of land, or full ownership of personal property; 
(ii) has one (1) or more trustees with express or implied power to 


sell the trust assets; or 


(iii) vests in one (1) or more persons in being the unlimited power 


to terminate the trust. 


(B) if the power of alienation is suspended during the life of the trust, 
the rule against perpetuities under § 18-3-101 will begin to run from 


the date of suspension. 


(C) the exception created in this subdivision (8) applies to a trust 
created in Arkansas on or after August 1, 2017 and to any other trust 
whose principal place of administration is transferred to Arkansas on or 
after August 1, 2017, regardless of when the trust was created. 


History. Acts 2007, No. 240, § 1; 2017, 
No. 945, § 4. 

A.C.R.C. Notes. Acts 2017, No. 945, 
§ 1, provided: “Title. This act shall be 
known and may be cited as the ‘Dynasty 
Trust Act’.” 

Acts 2017, No. 945, § 2, provided: “Leg- 
islative intent. It is the intent of the 
General Assembly to: 

“(1) Join the majority of states that 
allow the creation of perpetual trusts also 
commonly known as dynasty trusts; 

“(2) Benefit successive generations of 
beneficiaries by protecting trust assets 
from federal taxes and the creditors of a 
beneficiary; 


“(3) Amend the current rule against 
perpetuities so that perpetual trusts may 
be created in the State of Arkansas, in- 
creasing trust business within the state, 
instead of having a trust grantor create a 
trust in a foreign state for the sole purpose 
of ensuring the life of the trust beyond the 
short period of time granted by Arkansas’s 
rule against perpetuities; and 

“(4) Amend the current rule against 
perpetuities to allow the transfer of trust 
assets held in trust back to the State of 
Arkansas without creating a _ taxable 
event.” 

Amendments. The 2017 amendment 
added (8). 
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18-11-106 


SUBTITLE 2. REAL PROPERTY 


CHAPTER 11 
REAL PROPERTY INTERESTS GENERALLY 


SUBCHAPTER. 
1. OWNERSHIP AND.POSSESSION. 
4. Postep Lanp. 


SUBCHAPTER 1 — OwNERSHIP AND PossEsSsION 


SECTION. 

18-11-107. Required disclosure by closing 
agent — Definitions. 

18-11-108. Liability for criminal acts. 


Effective Dates. Acts 2019, No. 496, 
§ 3: Mar. 18, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act is necessary to prevent 
claims of liability against parties that are 
exempt from liability as a matter of public 
policy of the State of Arkansas. Therefore, 
an emergency is declared to exist, and this 
act being immediately necessary for the 


18-11-106. Adverse possession. 


SECTION. 
18-11-109. Property owner right to repair 
— Definition. 


preservation of the public peace, health, 
and safety shall become. effective on: (1) 
The date of its approval by the Governor; 
(2) If the bill is neither approved nor 
vetoed by the Governor, the expiration of 
the period of time during which the Gov- 
ernor may veto the bill; or (3) If the bill is 
vetoed by the Governor and the veto is 
overridden, the date the last house over- 
rides the veto.” 


CASE NOTES 


ANALYSIS 


In General. 

Adverse Possession Shown. 
Prescriptive Easement Not Shown. 
Prescriptive Easement Shown. 
Remainder Interest. 


In General. 

Trial court incorrectly indicated that a 
party could not claim under both color of 
title and as an adverse possessor at the 
same time; the trial court made no specific 
findings of fact on the remedy of adverse 
possession but merely stated that the sis- 
ter’s actions were that of a bona fide 
purchaser and were inconsistent with an 
adverse possessor. Therefore, the case was 


remanded for reconsideration of the ad- 
verse possession claim. O’Neal v. Love, 
2017 Ark. App. 336, 523 S.W.3d 381 
(2017). 

After the trial court erroneously found 
that the claimant’s use of the real prop- 
erty was permissive, the court did not 
consider the remaining adverse-posses- 
sion factors of whether the claimant’s con- 
tinued possession of the property after the 
grantor’ death became adverse and 
whether the claimant proved color of title 
and payment of taxes on the property or 
contiguous property for seven years; 
therefore, the case was reversed and re- 
manded for the trial court to reconsider 
the claimant’s adverse-possession and 


18-11-106 


quiet-title claims. Love v. O’Neal, 2018 
Ark. App. 543, 564 S.W.3d 546 (2018). 


Adverse Possession Shown. 

Adverse possession was found because 
the purported owner of real property had 
notice of the possessor’s intent to ad- 
versely possess the property as the owner 
knew that the possessor lived on the prop- 
erty for over 10 years, and the possessor 
maintained and improved the property 
and paid taxes and insurance on the prop- 
erty. Moreover, the familial presumption 
of permission was inapplicable as the par- 
ties were more akin to strangers than 
family; and any title search would have 
suggested that the possessor had title, or 
was claiming an interest in the property. 
O’Neal v. Love, 2020 Ark. App. 40, 593 
S.W.3d 39 (2020). 

Circuit court’s adverse possession find- 
ing was not clearly erroneous; appellees 
had color of title, as the evidence demon- 
strated that one grantor had color of title 
via a 1949 decree that awarded him an 
undivided one thirty-fifth interest in the 
property, which would have been passed 
down to appellees, plus to the extent the 
grantor gave his interest to his siblings, 
three of them later granted their interest 
to appellees. Trice v. Trice, 2021 Ark. App. 
153 (2021). 

Although another party paid the 2015 
taxes on the property, this section does not 
require that the seven-year period be im- 
mediately prior to the quiet title action, 
and evidence showed that appellees had 
paid taxes on the property during the 
relevant period of 2005 to 2014, which 
exceeded the required seven-year period. 
Trice v. Trice, 2021 Ark, App. 153 (2021). 

Appellee heirs gave the required notice, 
because appellant heir, a party to the 1997 
adverse possession case, had actual notice 
of appellees’ adverse possession claim, 
plus appellees’ filing of the case was an act 
of hostility sufficient to presume that the 
unknown heirs had actual knowledge of 
the adverse claim; the court discerned no 
practical difference between presuming 
actual knowledge from the constructive 
notice afforded by warning-order service 
to an out-of-state cotenant and presuming 
actual knowledge from the publication of a 
2005 opinion of the court. Trice v. Trice, 
2021 Ark. App. 153 (2021). 
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Prescriptive Easement Not Shown. 

Trial court did not err in denying the 
neighbors’ claim of a prescriptive ease- 
ment across an owner’s real property be- 
cause testimony that other persons had 
occasionally used the road at issue to 
access the property behind the owner’s 
property for various reasons was not suf- 
ficient to show such use was adverse to the 
owner’s interests, the neighbors’ use of the 
owner’s driveway did not commence until 
2005 and was discontinued in 2010 when 
the owner put up the pipe fence and a 
locked gate, which time fell short of the 
seven-year period required to obtain an 
easement by prescription. Kelley v. Wil- 
liams, 2015 Ark. App. 609, 474 S.W.3d 884 
(2015). 


Prescriptive Easement Shown. 

A prescriptive easement may be created 
over a ditch or waterway and the circuit 
court did not err by finding that the ad- 
joining landowner proved the elements of 
a prescriptive easement as to the road and 
the ditch, despite the ditch being used 
only when the road flooded; even a mem- 
ber of the appellant hunting club admitted 
that the adjoining landowner had continu- 
ously used the road and “regularly” used 
the ditch, the adjoining landowner took 
steps to maintain the property, and there 
was no evidence of attempted obstruction 
of the use between 2005 and 2014, a 
period in excess of the seven-year pre- 
scriptive period required. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 
685 (2019). 

Circuit court did not clearly err in find- 
ing that neither the route of the prescrip- 
tive easement nor the manner of its use 
should be altered from the use established 
during the prescriptive period. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 
685 (2019). 


Remainder Interest. 

Trial court erred in quieting title to a 
tract of land in appellee based on adverse 
possession. Because it was undisputed 
that appellant did not receive notice of the 
tax sales, the sales were void and could 
not have extinguished appellant’s remain- 
der interest. Peavler v. Bryant, 2015 Ark. 
App. 230, 460 S.W.3d 298 (2015). 
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18-11-107. Required disclosure by closing agent — Definitions. 


(a) As used in this section: 

(1) “Agricultural operation” means an agricultural, silvicultural, or 
aquacultural facility or pursuit conducted, in whole or in part, includ- 
ing: 

(A) The care and production of livestock and livestock products, 
poultry and poultry products, apiary products, and plant and animal 
production for nonfood uses; 

(B) The planting, cultivating, harvesting, and processing of crops 
and timber; and 

(C) The production of any plant or animal species in a controlled 
freshwater or saltwater environment; and 
(2) “Closing agent” means a person that facilitates a closing. 

(b) A closing agent shall provide a written disclosure statement 
before or at the time of closing a real estate transaction that makes a 
buyer of real property aware that: 

(1) The real property may be located within or near a rural area; and 

(2) Agricultural operations on real property nearby are protected 
under § 2-4-101 et seq. and shall not be found to be a public or private 
nuisance if the agricultural operation employs methods or practices 
that are commonly or reasonably associated with agricultural produc- 
tion. 

(c) Acause of action shall not arise against and liability shall not be 
imposed upon a closing agent or a closing agent’s employer due to a 
failure to provide a buyer of real property the written disclosure 
statement required under subsection (b) of this section. 


History. Acts 2019, No. 515, § 1. 


18-11-108. Liability for criminal acts. 


(a) Acriminal act committed on real property by a third party is not 
foreseeable in any circumstance by a person having an interest in the 
real property, including without limitation: 

(1) An owner; 

(2) A landlord; 

(3) A tenant; or 

(4) A lienholder. 

(b) Except as provided in subsection (c) of this section, a person 
having an interest in real property shall not be liable to a licensee, 
invitee, trespasser, employee, agent, or any other person for the 
unforeseeable criminal acts of a third party committed on his or her real 
property. 

(c) This section does not: 

(1) Establish or repeal the doctrine of infra hospitium, which means 
in the care or custody of the innkeeper, or change the liability of an 
innkeeper or the operator of a public lodging; and 

(2). Expand or reduce the obligation or liabilities of an employer or 
principal for criminal acts committed under the doctrine of respondeat 


18-11-109 
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superior, which makes the principal liable to a third party for any loss 


caused by the principal’s agent. 


History. Acts 2019, No. 496, § 2. 

A.C.R.C. Notes. Acts 2019, No. 496, 
§ 1, provided: “Legislative intent. The 
General Assembly finds that: 

“(1) Owners of real property, landlords, 
tenants, or others having an interest in 
real property do not have a duty to protect 
an employee or tenant on the real prop- 
erty from the criminal acts of third parties 
as held by the Court of Appeals in Park 
Plaza Mall CMBS, LLC v. Powell, 2018 


Ark. App. 48.; 

“(2) Criminal acts committed by third 
parties are not reasonably foreseeable; 
and 

“(3) The existing public policy of the 
State of Arkansas is that the owners of 
real property, landlords, tenants, or others 
having an interest in real property do not 
have a duty to protect or safeguard an 
employee or tenant against the criminal 
acts of third parties.” 


18-11-109. Property owner right to repair — Definition. 


(a) As used in this section, “premises” means a dwelling unit and the 
structure of which it is a part and facilities and appurtenances therein 
and grounds, areas, and facilities found on real property. 

(b) A real property owner has the right to: 

(1) Repair any defect or disrepair found on the premises owned by 


the real property owner; and 


(2) Maintain in good repair the premises owned by the real property 


owner. 


(c) This section does not limit the authority of the state, county, or 


municipality to adopt and enforce state building codes and fire preven- 
tion standards, require permits, or abate nuisances that do not distin- 
guish between a primary residence and single-family rental property. 


History. Acts 2021, No. 1078, § 1. 
SUBCHAPTER 3 — RECREATIONAL Uses — Owner’s LIABILITY 
18-11-301. Purpose. 


CASE NOTES 


Applicability. 

In an action arising from the deadly 
flooding of a federal campground, district 
court properly granted the United States’ 
motion to dismiss for lack of jurisdiction 
because the Federal Tort Claims Act re- 
moved immunity from the United States 


18-11-302. Definitions. 


only in those circumstances in which a 
private landowner would be liable, and an 
individual landowner would have received 
immunity from plaintiffs’ tort claims un- 
der the Arkansas Recreational Use Stat- 
ute, § 18-11-301 et seq. Moss v. United 
States, 895 F.3d 1091 (8th Cir. 2018). 


CASE NOTES 


Charge. 
Plain terms of §§ 18-11-307(2) and 18- 
11-302 removed immunity only when a fee 


was charged to enter a particular area; 


fees subsequent to entry, such as charges 
to access services such as water or electri- 
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cal hookups, did not alter the initial grant 


of immunity. Under the plain language of 


the statutes, the charge exception did not 


18-11-404 


apply to campsite fees paid by campers in 
an area that flooded. Moss v. United 
States, 895 F.3d 1091 (8th Cir. 2018). 


18-11-307. Exceptions to owner’s immunity. 


CASE NOTES 


ANALYSIS 


Charge. 
Failure to Warn. 
Federal Government. 


Charge. 

Plain terms of subdivision (2) of this 
section and the definition of “charge” in 
§ 18-11-302 removed immunity only 
when a fee was charged to enter a particu- 
lar area; fees subsequent to entry, such as 
charges to access services such as water or 
electrical hookups, did not alter the initial 
grant of immunity. Under the plain lan- 
guage of the statutes, the charge excep- 
tion did not apply to campsite fees paid by 
campers in an area that flooded. Moss v. 
United States, 895 F.3d 1091 (8th Cir. 
2018). 


Failure to Warn. 

For purposes of the exception to immu- 
nity in subdivision (1) of this section, 
plaintiffs’ claims were based on a “500- 


year” flood event that went far beyond the 
scope of the flood risk of which plaintiffs 
alleged the United States either was or 
should have been aware. The limited evi- 
dence of knowledge of minor flooding 
events within a 100-year floodplain was 
insufficient to show actual knowledge of 
the danger to human life posed by a more 
serious flood event. Moss v. United States, 
895 F.3d 1091 (8th Cir. 2018). 


Federal Government. 

In an action arising from the deadly 
flooding of a federal campground, district 
court properly granted the United States’ 
motion to dismiss for lack of jurisdiction 
because the Federal Tort Claims Act re- 
moved immunity from the United States 
only in those circumstances in which a 
private landowner would be liable, and an 
individual landowner would have received 
immunity from plaintiffs’ tort claims un- 
der the Arkansas Recreational Use Stat- 
ute. Moss v. United States, 895 F.3d 1091 
(8th Cir. 2018). 


SUBCHAPTER 4 — Postep LaAnp 


SECTION. 
18-11-404. Methods of POTng, — Forest 
-lands. 


18-11-404. Methods of posting — 


SECTION. 
18-11-405. Methods of posting — Prop- 
erty other than forest. 


Forest lands. 


The owner or lessee of any forest land may post the land by any of the 


following methods: 


(1)(A) By placing signs around the boundaries of the property at 
points no more than one hundred feet (100') apart and at each point 


of entry. 


(B) The signs shall bear the words “posted” or “no trespassing”, or 
both, in letters at least four inches (4”) high and shall be so placed as 
to be readily visible to any person approaching the property; 

(2)(A) By placing identifying paint marks on trees or posts around 


the area to be posted. 


(B) Each paint mark shall be a vertical line of at least eight inches 
(8”) in length and the bottom of the mark shall be no less than three 
feet (3') nor more than five feet (5') high. 
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(C) Such paint marks shall be placed no more than one hundred 
feet (100') apart and shall be readily visible to any person approach- 
ing the property. 

(D)Gi) The type and color of the paint to be used for posting shall be 
prescribed by rule by the Arkansas Forestry Commission. 

(ii) The commission shall not select a color that is presently being 
used by the timber industry in Arkansas to mark land lines or 
property lines; or 
(3) By enclosing the property with a fence sufficient under § 2-39- 

101 et seq. 


History. Acts 1989, No. 35, § 3; 1999, substituted “rule” for “regulation” in 
No. 1029, § 9; 2019, No. 315, § 1683. (2)(D)(i). 
Amendments. The 2019 amendment 


18-11-405. Methods of posting — Property other than forest. 


The owner or lessee of any real property other than forest land, 
including cultivated land, orchards, pasture land, impoundments, or 
other real property, may post such real property by any of the following 
methods: 

(1)(A) By placing signs around the boundaries of the property at 

points no more than one thousand feet (1,000') apart and at each 

point of entry. 

(B) The signs shall bear the words “posted” or “no trespassing”, or 
both, in letters at least four inches (4”) high and shall be so placed as 
to be readily visible to any person approaching the property; 

(2)(A) By placing identifying paint marks on posts around the area to 

be posted. 

(B) Each paint mark shall be a vertical line of at least eight inches 
(8”) in length, and the bottom of the mark shall be no less than three 
feet (3') nor more than five feet (5') high. 

(C) Such paint marks shall be placed no more than one thousand 
feet (1,000') apart and at each point of entry and shall be readily 
visible to any person approaching the property. 

(D)i) The type and color of the paint to be used for posting shall be 
prescribed by rule by the Arkansas Forestry Commission. 

(ii) The commission shall not select a color that is presently being 
used by the timber industry in Arkansas to mark land lines or 
property lines; or 
(3) By enclosing the property wath a fence sufficient under § 2-39- 

101 et seq. 


History. Acts 1989, No. 35, § 3; 1999, substituted “rule” for “regulation” in 
No. 1029, § 10; 2019, No. 315, § 1684. (2)(D)(i). 
Amendments. The 2019 amendment 
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18-12-103 


CHAPTER 12 
CONVEYANCES 


SUBCHAPTER. 
4. HusBAND AND WIFE. 
5. Power or ATTORNEY. 
6. MiscELLANEOUS CONVEYANCES. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


18-12-102. Transfer by deed — Warranty. 


RESEARCH REFERENCES 


ALR. Award of Attorney’s Fees for 
Breach of Covenant of Quiet Enjoyment. 
31 A.L.R.7th Art. 5 (2018). 


Award of Punitive Damages for Breach 
of Covenant of Quiet Enjoyment. 31 
A.L.R.7th Art. 6 (2018). 


18-12-103. Restrictive covenants — Definition. 


CASE NOTES 


ANALYSIS 


Appellate Review. 
Incorporation by Reference. 
Owners of the Real Property. 


Appellate Review. 

Although appellants argued that the 
creation of overlay zones was unreason- 
able because this section required a 100% 
vote of the owners of the property owners 
association for passage, the appellate 
court did not reach the merits of the 
argument because the circuit court did not 
consider it or rule on it. Garner v. Bd. of 
Dirs., Hot Springs Village Property Own- 
ers Ass’n, 2017 Ark. App. 539, 531 S.W.3d 
438 (2017). 

Remand was necessary because the ap- 
pellate court was unable to determine the 
evidence on which the circuit court, in 
enforcing an equitable servitude, found 
that the grantor to plaintiff’s predecessor 
in title suffered a diminution in the value 
of its property as a result of the restrictive 
language in the deed of conveyance; the 
deed restricted the property from being 
used as a grocery store/supermarket or 
discount department store or wholesale 
club. Bernard Court, LLC v. Walmart, 
Inc., 2020 Ark. App. 563 (2020). 


Incorporation by Reference. 

Both the bylaws and rules and regula- 
tions were validly incorporated in the cov- 
enant, and while the bylaws were not 
created until nine years after the declara- 
tions were filed, the bylaws simply pro- 
vided details and amendments to issues 
contemplated in the declarations; there 
was enough information in the declara- 
tions to allow a purchaser to make an 
inquiry and thus the bylaws and rules and 
regulations were sufficiently referenced in 
the declarations to be incorporated. Dye v. 
Diamante, 2017 Ark. 42, 510 S.W.3d 759 
(2017). 


Owners of the Real Property. 

Two property owners were not bound by 
restrictive covenants they did not sign; at 
the time the owners entered into their 
contract to purchase the property, the 
land-use restrictions had not been ex- 
ecuted, and they were executed later with- 
out the owners’ signatures. The signature 
requirement was not negated by the own- 
ers’ alleged knowledge of the restrictions, 
which was based on a sentence in their 
agreement for deed; nor did the fact that 
the owners purchased the property pursu- 
ant to a contract for deed mean that they 
were not “owners” for purposes of this 


18-12-106 


section. Akers v. Butler, 2015 Ark. App. 
650, 476 S.W.3d 183 (2015). 
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18-12-106. Joint tenants with right of survivorship. 


CASE NOTES 


Survivorship Interest. 

Trial court erred in converting a joint 
tenancy to a tenancy in common and in 
disposing of two identically titled proper- 
ties in different ways when title to both 
properties passed to appellant as the sur- 
viving joint tenant. The parties’ settle- 


ment agreement, in which they agreed to 
sell the property at some point in the 
future, did not convert ownership of the 
properties to a tenancy in common. Far- 
row v. Fuller, 2017 Ark. App. 144, 515 
S.W.3d 652 (2017). 


18-12-107. Transfer fee covenants prohibited — Definitions. 


CASE NOTES 


Applicability. 

Declarations were properly recorded in 
1997; this section, enacted in 2011, by its 
very terms does not specifically invalidate 
transfer fees recorded before the 2011 act, 
and thus the trial court did not err in 
declaring the transfer fees enforceable. 


Dye v. Diamante, 2017 Ark. 42, 510 
S.W.3d 759 (2017). 

This section destroys a contractual 
right to apply transfer fees to property, 
and is therefore not remedial or proce- 
dural. Dye v. Diamante, 2017 Ark. 42, 510 
S.W.3d 759 (2017). 


SUBCHAPTER 2 — ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS 


18-12-208. Defects. 


CASE NOTES 


Lack of Acknowledgment. 

Family’s claim that any defects in the 
acknowledgement of a prenuptial agree- 
ment between the decedent and his wife 
could be cured was rejected as there was 


no acknowledgement, defective or other- 
wise, and thus the curative provisions of 
this section did not apply. Lyle Farms 
P’ship v. Lyle, 2016 Ark. App. 577, 507 
S.W.3d 519 (2016). 


SUBCHAPTER 4 — HusBAND AND WIFE 


SECTION. 
18-12-401. Deed between spouses. 


18-12-401. Deed between spouses. 


(a) A deed of conveyance of real property located in this state 
executed after the passage of this act by an individual to his or her 
spouse shall convey to the grantee named in the deed the entire interest 
of the grantor in the property conveyed, or the interest specified in the 
deed, as if the spousal relation did not exist between the parties to the 
deed. 
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(b)(1) All deeds of conveyance of real property in this state executed 
before the passage of this act by an individual to his or her spouse shall 
convey to the respective grantees in the deeds the full and entire 
interests of the respective grantors in the deeds, or the interests 
specified in the deeds respectively, as if the spousal relation had not 


existed between the parties to the deeds. 
(2) This subsection does not apply to a deed that has been construed 


by a court of competent jurisdiction. 


(c) The word “deed” as used in this section includes instruments of 
writing affecting, or purporting to affect, the title to real property, 
either by way of conveyance or encumbrance. 

(d) The purpose of this section is to empower an individual to 
contract with his or her spouse in regard to real property in the same 
manner and to the same effect as if the spousal relation did not exist 


between the parties to the deed. 


History. Acts 1935, No. 86, §§ 1-3; 
Pope’s Dig., §§ 1866-1868; A.S.A. 1947, 
§§ 50-413, 50-413n, 50-414; Acts 2019, 
No. 387, § 1. 

Amendments. The 2019 amendment, 
in (a), substituted “an individual to his or 
her spouse” for “a married man directly to 
his wife or by a married woman directly to 
her husband, substituted “convey” for “be 
construed as conveying”, deleted “as fully 
and to all intents and purposes” preceding 
“as if’, and substituted “spousal” for 
“marital”; in (b)(1), substituted “convey” 
for “be construed as conveying”, and de- 
leted “as fully and to all intents and pur- 


poses” following “respectively”; substi- 
tuted “does not apply” for “shall not be 
construed as applying” in (b)(2); substi- 
tuted “includes” for “shall be construed to 
include any and all” in (c); in (d), substi- 
tuted “an individual to contract with his 
or her spouse” for “married men to con- 
tract with their wives and married women 
to contract with their husbands”, substi- 
tuted “the same” for “like”, and substi- 
tuted “the spousal relation did not exist 
between the parties to the deed” for “mar- 
ried men and married women were un- 
married”; and made stylistic changes. 


18-12-403. Conveyance, etc., of homestead. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Lynn Fos- 
ter, Arkansas’s Trust Code and Trust 


Planning: A Ten-Year Perspective, 38 U. 
Ark. Little Rock L. Rev. 301 (2016). 


CASE NOTES 


Estoppel. 

Circuit court properly found that the 
protections of this section were not avail- 
able to ex-wife because she was aware of 
the lien on the property; she knew there 
was a loan that obligated her to pay a 
debt, she behaved as though she under- 
stood that she was so obligated, and even 
after she claimed she learned about the 
alleged forgeries of her name to the docu- 
ments, she agreed to take responsibility 
for any debt on the property in exchange 


for sole ownership of it in the divorce. 
Kline v. PHH Mortg. Corp., 2019 Ark. App. 
462, 587 S.W.3d 262 (2019). 

There was no evidence to support a 
finding that ex-wife acknowledged the 
mortgage within the meaning of this sec- 
tion but she did not demonstrate revers- 
ible error because the circuit court did not 
make a finding of compliance with this 
section but instead found estoppel. Kline 
v. PHH Mortg. Corp., 2019 Ark. App. 462, 
587 S.W.3d 262 (2019). 
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SUBCHAPTER 5 — Power or ATTORNEY 


SECTION. 
18-12-502. 


SECTION. 
18-12-501. Acknowledgment and record- 
ing. 


Revocation. 


18-12-501. Acknowledgment and recording. 


(a) A power of attorney, containing a power to convey real estate as 
agent or attorney for the owner of the real estate or to execute as agent 
or attorney for another person a deed or instrument in writing that 
conveys real estate, or whereby real estate is affected in law or equity, 
shall be acknowledged or proved and certified and recorded with a deed 
that the agent or attorney shall make as a result of the power of 
attorney. 

(b) A power of attorney shall be proved or acknowledged before the 
same courts or officers that are authorized by this act to take probate of 
deeds conveying real estate. 


History. Rev. Stat., ch. 31, §§ 23, 24; C. 
& M. Dig., §§ 1527, 1528; Pope’s Dig., 
§§ 1837, 1838; A.S.A. 1947, §§ 50-422, 
50-423; Acts 2021, No. 356, § 1. 

Amendments. The 2021 amendment, 
in (a), substituted “A power of attorney” 


18-12-502. Revocation. 


for “Every letter of attorney” and “as a 
result of the power of attorney” for “in 
virtue of the letter of attorney”; substi- 
tuted “A power of attorney” for “Letters of 
attorney” in (b); and made stylistic 
changes. 


(a)(1) A power of attorney, acknowledged or proved and certified as 
prescribed by this act, may be revoked by the maker of the power of 
attorney or his or her legal representatives. 

(2) The revocation shall be in writing acknowledged or proved before 
the proper court or officer and filed for record in the county or counties 
where the power of attorney was intended to operate. 

(b) A power of attorney is revoked and void from the time of filing the 


revocation for record. 


_ History. Rev. Stat., ch. 31, § 25; C. & 
M. Dig., § 1529; Pope’s Dig., § 1839; 
A.S.A. 1947, § 50-424; Acts 2021, No. 356, 
§..2. 

Amendments. The 2021 amendment 
rewrote (a)(1); substituted “power of attor- 


ney” for “letter of attorney” in (a)(2); and, 
in (b), substituted “A power of attorney is” 
for “All such letters of attorney shall be”, 
deleted “deemed” preceding: “void”, and 
substituted “the revocation” for “revoca- 
tions”. 


SUBCHAPTER 6 — MiscELLANEOUS CONVEYANCES 


SECTION. 


18-12-608. Banga deeds — Terms — 


Recording required. 
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18-12-608 


18-12-603. Grants to two or more as tenancy in common. 


RESEARCH REFERENCES 


Ark. L. Notes. Joel Hutcheson, Say 
What You Mean! How Arkansas Courts 


Are Contradicting the Default Rule of 


Tenancy in Common, 71 Ark. L. Notes 22 
(2019). 


CASE NOTES 


Tenancy in Common. 

Circuit court did not err in failing to 
reform the commissioner deed or impose a 
constructive trust on a farm when the four 
corners of the deed did not show that the 
foreclosure court’ intended to convey a 
survivorship interest to the decedent and 


the ex-wife. Thus, this section applied, 
resulting in the decedent and the ex-wife 
taking the farm as tenants in common, 
with the decedent’s undivided one-half 
interest passing to the trust under his 


will. Genz v. Cooksey, 2021 Ark. App. 175 


(2021). 


18-12-604. Deed to trustee or agent. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Lynn Fos- Planning: A Ten-Year Perspective, 38 U. 
ter, Arkansas’s Trust Code and Trust Ark. Little Rock L. Rev. 301 (2016). 


18-12-608. Beneficiary deeds — Terms — Recording required. 


(a1)(A) A beneficiary deed is a deed without current tangible 
consideration that conveys upon the death of the owner an ownership 
interest in real property other than a leasehold or lien interest to a 
grantee designated by the owner and that expressly states that the 
deed is not to take effect until the death of the owner. 

(B)G) A beneficiary deed transfers the interest to the designated 
grantee effective upon the death of the owner, subject to all convey- 
ances, assignments, contracts, leases, mortgages, deeds of trust, 
liens, security pledges, oil, gas, or mineral leases, and other encum- 
brances made by the owner or to which the real property was subject 
at the time of the owner’s death, whether or not the conveyance or 
encumbrance was created before or after the execution of the benefi- 
ciary deed. | 

(ii) No legal or equitable interest shall vest in the grantee until the 
death of the owner prior to revocation of the beneficiary deed. 
(2)(A) The owner may designate multiple grantees under a benefi- 
ciary deed. 

(B) Multiple grantees may be joint tenants with right of survivor- 
ship, tenants in common, holders of a tenancy by the entirety, or any 
other tenancy that is otherwise valid under the laws of this state. 
(3)(A) The owner may designate one (1) or more successor grantees, 
including one (1) or more unnamed heirs of the original grantee or 
grantees, under a beneficiary deed. 
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(B) The condition upon which the interest of a successor grantee 
vests, such as the failure of the original grantee to survive the 
grantor, shall be included in the beneficiary deed. 

(b)(1) If real property is owned as a tenancy by the entirety or as a 
joint tenancy with the right of survivorship, a beneficiary deed that 
conveys an interest in the real property to a grantee designated by all 
of the then-surviving owners and that expressly states the beneficiary 
deed is not to take effect until the death of the last surviving owner 
transfers the interest to the designated grantee effective upon the death 
of the last surviving owner. 

(2)(A) If a beneficiary deed is executed by fewer than all of the 

owners of real property owned as a tenancy by the entirety or as joint 

tenants with right of survivorship, the beneficiary deed is valid if the 
last surviving owner is a person who executed the beneficiary deed. 

(B) If the last surviving owner did not execute the beneficiary 
deed, the beneficiary deed is invalid. 

(c)(1) A beneficiary deed is valid only if the beneficiary deed is 
recorded before the death of the owner or the last surviving owner as 
provided by law in the office of the county recorder of the county in 
which the real property is located. 

(2) A beneficiary deed may be used to transfer an interest in real 
property to a trustee of a trust estate even if the trust is revocable and 
may include one (1) or more unnamed successor trustees as successor 
grantees. 

(d)(1) Abeneficiary deed may be revoked at any time by the owner or, 
if there is more than one (1) owner, by any of the owners who executed 
the beneficiary deed. 

(2) To be effective, the revocation shall be: 

(A) Executed before the death of the owner who executes the 
revocation; and 

(B) Recorded i in the office of the county recorder of the county in 
which the real property is located before the death of the owner as 
provided by law. 

(3) If the revocation is not executed by all the owners, the revocation 
is not effective unless executed by the last surviving owner and 
recorded before the death of the last surviving owner. 

(4) A beneficiary deed that complies with this section may not be 
revoked, altered, or amended by the provisions of the owner’s will. 

(e) Ifan owner executes more than one (1) beneficiary deed concern- 
ing the same real property, the recorded beneficiary deed that is last 
signed before the owner’s death is the effective beneficiary deed, 
regardless of the sequence of recording. 

(f)(1) This section does not prohibit other methods of conveying real 
property that are permitted by law and that have the effect of 
postponing enjoyment of an interest in real property until the death of 
the owner. 

(2) This section does not it alee any deed otherwise effective by 
law to convey title to the interests and estates provided in the deed that 
is not recorded until after the death of the owner. 
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(g) Abeneficiary deed is sufficient if it complies with other applicable 
laws and if it is in substantially the following form: 


“Beneficiary Deed 
CAUTION: THIS DEED MUST BE RECORDED PRIOR TO THE 
DEATH OF THE GRANTOR IN ORDER TO BE EFFECTIVE. 
KNOW ALL PERSONS BY THESE PRESENTS THAT: 
For a non-monetary, intangible consideration, of value to the Grantor, 
I (we) hereby convey to (grantee) effective on my (our) death 
the following described real property: 


(Legal description) 


(Signature of grantor(s)) 

(acknowledgment)” 

(h) The instrument of revocation shall be sufficient if it complies with 
other applicable laws and is in substantially the following form: 


“Revocation of Beneficiary Deed 
CAUTION: THIS REVOCATION MUST BE RECORDED PRIOR 
TO THE DEATH OF THE GRANTOR IN ORDER TO BE 
EFFECTIVE. 
The undersigned hereby revokes the beneficiary deed recorded on 


(date), in docket or book at page 
, or instrument number , records of 
County, Arkansas. 
Dated: 
Signature 
(acknowledgment)” 


History. Acts 2005)" No. “19183. $41; Amendments. The 2021 amendment 
2007, No. 243, § 1; 2021, No. 570, § 1. deleted former (a)(1)(B)G)(6). 


CHAPTER 13 
HORIZONTAL PROPERTY ACT 


SECTION. 
18-13-108. Bylaws. 


18-13-103. Establishment of horizontal property regimes. 
RESEARCH REFERENCES 


ALR. Disclosure Requirements Under tion, or Planned Real Estate Statute. 44 
State Condominium, Homeowner Associa- A.L.R.7th Art. 6 (2019). 
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18-13-108. Bylaws. 


(a) The administration of every building constituted into horizontal 
property shall be governed by bylaws which shall be inserted in, or 
appended to, and recorded with the master deed. 

(b) The bylaws must necessarily provide for at least the following: 

(1) Form of administration, indicating whether this shall be in 
charge of an administrator or of a board of administration, or otherwise, 
and specifying the powers, manner of removal, and, where proper, the 
compensation thereof; 

(2) Method of calling or summoning the co-owners to assemble, that 
a majority of at least fifty-one percent (51%) is required to adopt 
decisions, who is to preside over the meeting, and who will keep the 
minute book wherein the resolutions shall be recorded; 

(3) Care, upkeep, and surveillance of the building and its general or 
limited common elements and services; 

(4) Manner of collecting from the co-owners for the payment of the 
common expenses; and 

(5) Designation and dismissal of the personnel necessary for the 
works and the general or limited common services of the building. 

(c)(1) A horizontal property regime may enter into a partnership 
with a private actor as provided by § 14-96-201 et seq. to: 

(A) Contract for, or provide, promote, and support broadband 
internet service through, a public-private partnership under § 14- 
96-201 et seq.; and 

(B) Finance public capital facilities or projects that include broad- 
band internet service. 

(2) Ahorizontal property regime in existence on and after January 1, 
2021, may conduct any of the activities in subdivision (c)(1) of this 
section using the procedures to adopt decisions under the bylaws of the 
horizontal property regime. 


History. Acts 1961 (1st Ex. Sess.), No. Amendments. The 2021 amendment 
60, §§ 14, 15; A.S.A. 1947, §§ 50-1014, added (c). 
50-1015; Acts 2021, No. 795, § 7. 


CHAPTER 14 
ARKANSAS TIME-SHARE ACT 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. ADMINISTRATION AND REGISTRATION. 
4. PROTECTION OF PURCHASERS. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 
18-14-102. Definitions. 
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18-14-102. Definitions. 


As used in this chapter: 

(1) “Accommodation” means an apartment, condominium or coopera- 
tive unit, cabin, lodge, hotel or motel room, or other private or 
commercial structure that: 

(A) Is affixed to real property; 

(B) Is designed for occupancy or use by one (1) or more individuals; 
and 

(C) Is part of a time-share plan; 

(2) “Acquisition agent” means a person that by telephone, induce- 
ment, solicitation, or otherwise in the ordinary course of business 
directly tries to encourage a person in this state to attend a sales 
presentation for a time-share plan; 

(3) “Amenities” means a recreational facility made available to 
_ purchasers in a time-share plan; 

(4) “Association” means a council or an association composed of the 
owners of time-share interests in a time-share plan; 

(5)(A) “Broker” means a person that sells or offers to sell in the 

ordinary course of business, time-share interests in a time- share plan 

to a purchaser. 

(B) Abroker and a sales agent conducting business from a location 
in this state, whether on a temporary or ongoing basis, are subject to 
the Real Estate License Law, § 17-42-101 et seq. 

(C) Aviolation that results from a time-share activity is not subject 
to the Real Estate License Law, § 17-42-101 et seq.; 

(6)(A) “Component site” means a specific geographic location where 

accommodations that are part of a multisite time-share plan are 

located. 

(B) Separate phases of a single time-share property in a specific 
geographic location under common management are considered a 
single component site; . 

(7) “Consumer time-share reseller” means a purchaser who acquires 
a time-share interest for his or her own use and occupancy and later: 

(A) Offers the time-share interest, or occupancy rights associated 
with the time-share interest, for resale or rental; or 

(B) Engages a time- share interest transfer services provider to 
provide time-share interest transfer services; 

(8)(A) “Developer” means: 

(i) A person who establishes a time-share plan, or is in the 
business of selling time-share interests or that uses a broker to sell 
time-share interests; or 
- (i) Aperson that succeeds in the developer’s interest-by sale, lease, 
assignment, mortgage, or other transfer, if the person: 

(a) Offers at least twelve (12) time-share interests in a particular 
time-share plan; and 

(b) Is in the business of selling time-share interests or uses a 
broker to sell time-share interests. 
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(B) “Developer” does not include a broker who is in the business of . 
selling time-share interests; 

(9) “Exchange agent” means a person that owns or operates an 
exchange program; 

(10) “Exchange program” means a method, arrangement, or proce- 
dure for the voluntary exchange of time-share interests among time- 
share owners; 

(11) “Managing agent” means a person responsible for operating and 
maintaining a time-share property or time-share plan on behalf of the 
association; 

(12)(A) “Offering” means an offer to sell, a solicitation, an induce- 

ment, or an advertisement made in this state, whether directly or 

indirectly or by radio, television, newspaper, magazine, mail, or 
electronic media, in which a person is given an opportunity or 
encouraged to acquire a time-share interest. 

(B) “Offering” does not include a time-share owner that may refer 

a person to a developer if the time-share owner’s activities are limited 

to the referral of a prospective purchaser to the developer, the 

time-share owner receives nominal consideration, and does not refer 
more than twenty (20) prospective purchasers to the developer 
annually; 

(13) “Person” means one (1) or more natural persons, corporations, 
partnerships, associations, trusts, other entities, or any combination 
thereof; | 

(14) “Project instrument” means a time-share instrument or other 
applicable document that establishes a time-share plan that contains 
restrictions or covenants to regulate the use, occupancy, or disposition 
of a time-share plan, including a declaration, rule, or an amendment 
thereto, of a condominium, and the articles of incorporation, bylaws, 
rules of an association, or an amendment thereto; 

(15) “Public offering statement” means the statement under § 18- 
14-404; 

(16) “Purchaser” means a person other than a developer or lender 
who acquires an interest in a time-share plan; 

(17) “Resale transfer agreement” means a contract or other agree- 
ment: 

(A) Between a time-share interest transfer services provider and a 
consumer time-share reseller; and 

(B) In which a time- share interest transfer services provider 

agrees to provide time-share interest transfer services; 
(18)(A) “Reservation system” means the method, arrangement, or 
procedure where a purchaser is required to compete with other 
purchasers to reserve an accommodation of a multisite time-share 
plan for one (1) or more time-share periods regardless of whether the 
reservation system is operated and maintained by the multisite 
time-share plan, a managing entity, an exchange company, or other 
person. 
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(B) If a purchaser is required to use an exchange program as the 
principal means of reserving an accommodation and facility of the 
plan, the arrangement is a reservation system. 

(C) If the exchange company uses a mechanism to exchange 
time-share periods among members of the exchange program, the use 
of the mechanism is not a reservation system in a multistate 
time-share plan; 

(19)(A) “Time-share estate” means an arrangement by which the 

purchaser receives a right to occupy a time-share property, together 

with a real estate interest in the time-share property. , 

(B) “Time-share estate” includes real property interests held in a 
trust in which the owners or the owners’ association of the time-share 
plan are the express beneficiaries of that trust and the trustee is 
independent of the developer. 

(C) If the real property interests are held in a trust, the convey- 
ance of the real property to the trust shall be free of financial liens 
and encumbrances or include a recorded nondisturbance agreement; 
(20) “Time-share instrument” means a master deed, master lease, 

declaration, or other instrument used to establish a time-share plan; 

(21) “Time-share interest” means a time-share estate or a time-share 
use; 

(22) “Time-share interest transfer services” means any direct contact 
initiated with an Arkansas resident through telemarketing, mail, 
email, or any other means of communication relating to services to: 

(A) Transfer ownership of a consumer time-share reseller’s time- 
share interest; 

(B) Assist or make a promise to assist with the transfer of 
ownership of a consumer time-share reseller’s time-share interest; or 

(C) Assist or make a promise to assist an owner of a time-share 
interest with a relinquishment or other voluntary disposition of the 
consumer time-share interest, which assistance: 

(1) Has been or may be referred to as: 

(a) “Time-share exit”; 

(b) “Time-share cancellation”; 

(c) “Time-share liquidation”; 

(d) “Time-share relief’; 

(e) “Cancellation of a time-share loan obligation”; or 

(f) Any other similar references; and 

(ii) Includes a reconveyance or other voluntary transfer to a 
developer or managing entity in lieu of any unpaid purchase money 
obligation or delinquent time-share plan assessment obligation; 
(23)(A) “Time-share interest transfer services provider” means a 
person: 

(i) That offers to provide, or arranges for others to provide, 
time-share interest transfer services; or 

(ii) Providing time-share interest transfer services from a location 
in this state whether on a temporary or ongoing basis and who is 
subject to the Real Estate License Law, § 17-42-101 et seq. 


18-14-102 PROPERTY 22 


(B) “Time- share interest transfer services provider” does not in- . 
clude: 

(i) An attorney who is licensed to practice in the State of Arkansas; 

(ii) A licensed title insurer agent in good standing with the State 
Insurance Department; 

(iii) A developer or managing entity, or an agent or contractor of a 
developer or managing entity, to the extent that the developer or 
managing entity, or an agent or contractor of a developer or managing 
entity, offers time-share interest transfer services to purchasers of 
time-share interests in his or her own time-share plans; or 

(iv) A mortgagee or servicer or lienholder, or agent or contractor of 
a mortgagee or servicer or lienholder, to the extent that the mort- 
gagee or servicer or lienholder, or agent or contractor of a mortgagee 
or servicer or lienholder, offers time-share interest transfer services 
to a borrower or debtor related to a mortgage, lien, or encumbrance 
against the purchaser’s time-share interest. 

(C) A time-share interest transfer services provider does not 

qualify for exemptions to licensure listed in § 17-42-104; 
(24)(A) “Time-share plan” means an arrangement, plan, scheme, or 
similar method, excluding an exchange program but including a 
membership agreement, sale, lease, deed, license, or right-to-use 
agreement, in which a purchaser, in exchange for consideration, 
receives an ownership right in or the right to use the accommodations 
for a period of time less than a year during a given year, but not 
necessarily consecutive years, regardless of whether the period of 
time is determined in advance. 

(B) A time-share plan may be either a: 

(i) “Single site time-share plan” which is the right to use an 
accommodation at a single time-share property; or 

(ii) “Multisite time-share plan” which includes: 

(a) A “specific time-share interest” which is the right to use an 
accommodation at a specific time-share property, together with the 
use rights in accommodations at one (1) or more other component 
sites established by or acquired through the reservation system of the 
time-share plan; or 7 

(6b) A “nonspecific time-share interest” which is the right to use 
accommodations at more than one (1) component site established by 
or acquired through the reservation system of the time-share plan 
but does not include the specific right to use any particular accom- 
modations; 

(25) “Time- share property” means: 

(A) One (1) or more accommodations and related amenities that 
are subject to a time-share instrument; and 

(B) Any other property or property rights appurtenant to the 
accommodations and amenities; and 
(26) “Time-share use” means any arrangement under which the 

purchaser receives a right to occupy a time-share property but does not 
receive a time-share estate. 
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History. Acts 1983, No. 294, Art. 1, 
§ 1-103; A.S.A. 1947, § 50-1303; Acts 
1989, No. 45, § 1; 2013, No. 710, § 1; 
2021, No. 733, § 1. 

Amendments. The 2021 amendment 


18-14-202 


added the definitions for “Consumer time- 
share reseller” (7), “Resale transfer agree- 
ment” (17), “Time-share interest transfer 
services” (22), and “Time-share interest 
transfer services provider” (23). 


18-14-104. Legal status of time-share estates. 


CASE NOTES 


Election of Improvement District 
Commissioners. 

While timeshare owners do not receive 
an individual tax bill, the property itself is 
assessed real property taxes by the asses- 
sor and improvement-district assess- 
ments, which are then paid by the time- 
share owners through the owners 
association; thus, a timeshare owner owns 
property subject to taxation and thereby 


satisfies the definition of a “property 
owner” entitled to individual notice of 
commissioner elections under § 14-92- 
240(c), and each timeshare owner is en- 
titled to one vote for each commissioner 
position to be filled. Roberts v. Holiday 
Island Suburban Improvement Dist. #1, 
2018 Ark. App. 394, 559 S.W.3d 269 
(2018). 


SUBCHAPTER 2 — ADMINISTRATION AND REGISTRATION 


SECTION. 
18-14-202. Registration required. 


18-14-202. Registration required. 


(a)1)(A) A developer shall not offer or dispose of a time-share 
interest unless the time-share plan is registered with the Arkansas 


Real Estate Commission. 


(B) However, a developer may accept a reservation together with a 


deposit if the deposit is: 


(i) Placed in an escrow account with an institution having trust 


powers; and 


(ii) Refundable to the purchaser at any time. 
(2) A reservation requires a subsequent affirmative act by the 
purchaser via a separate instrument to establish a binding obligation. 
(3) A developer shall not dispose of or transfer a time-share interest 
while an order revoking or suspending the registration of the time- 


share plan is in effect. 


(b)(1) An acquisition agent shall register the time-share plan for 
which it is providing prospective purchasers with the commission 
unless there is an effective registration of the plan filed with the 


commission by the developer. 


(2) An acquisition agent if other than the developer shall furnish to 


the commission: 


(A) Its principal office address and telephone number; 
(B) The name of its designated responsible managing employee; 


and 


(C) Any additional information the commission requires including 
evidence that a bond in an amount determined by the commission but 
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not to exceed twenty-five thousand dollars ($25,000) has been placed . 
with a surety company, corporate bond acceptable to the commission, 
or a cash bond with the commission to cover a violation of any 
solicitation ordinances, zoning ordinances, building codes, or other 
regulations governing the use of the premises in which the time- 
share plan is promoted. 

(3) Each acquisition agent shall renew the registration annually and 
pay a filing fee not to exceed one hundred fifty dollars ($150) for the 
registration and each renewal of the registration. 

(c)(1) A real estate principal broker shall register with the commis- 
sion the time-share plan that it is selling unless there is an effective 
registration of the plan filed with the commission by the developer. 

(2) The real estate principal broker if other than the developer shall 
furnish to the commission: 

(A) Its principal office address and telephone number; 

(B) The name of its designated responsible managing employee; 

(C) Any special escrow accounts set up for the deposit and collec- 
tion of purchasers’ funds; and 

(D) Any additional information the commission requires, including 
evidence that a bond in an amount determined by the commission but 
not to exceed twenty-five thousand dollars ($25,000) has been placed 
with a surety company, corporate bond acceptable to the commission, 
or a cash bond with the commission to cover any defalcations of the 
real estate principal broker and any of its sales agents. 

(3) Each real estate principal broker shall renew its registration 
annually and pay a filing fee not to exceed one hundred fifty dollars 
($150) for the registration and each renewal of the registration. 

(d)(1) A managing agent shall register with the commission the 
time-share plan that it is managing unless there is an effective 
registration of the plan filed with the commission by the developer. 

(2) The managing agent shall furnish to the commission: 

(A) Its principal office address and telephone number; 

(B) The name of its designated responsible managing employee; 
and 

(C) Any additional information the commission requires, including 
evidence that a bond in an amount determined by the commission but 
not to exceed twenty-five thousand dollars ($25,000) has been placed 
with a surety company, corporate bond acceptable to the commission, 
or a cash bond with the commission to cover any default of the 
managing agent of his or her duties and responsibilities. 

(3) Each managing agent shall renew the registration annually and 
pay a filing fee not to exceed one hundred fifty dollars ($150) for the 
registration and each renewal of the registration. 

(e)(1) If the acquisition agent, real estate principal broker, or man- 
agement agent is under the control of, a subsidiary of, or affiliate of the 
developer , the bond of the broker or agent whether one (1) or more, can 
be consolidated and reduced to an amount determined by the commis- 
sion but not to exceed seventy-five thousand dollars ($75,000) if there is 
a disclosure of the affiliation to the commission. 
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(2) If the developer registers an additional time-share plan, includ- 
ing additional phases, in the existing time-share plan with the commis- 
sion, the developer is not required to furnish an additional bond or 
increase the existing bond for the additional registration if the initial 
bond remains in effect. 

(f)(1) An exchange agent shall file a statement with the commission 
containing: 

(A) A list of the time-share plans or properties that it is offering 
exchange services for; 

(B) Its principal office address and telephone number; and 

(C) The name of its designated responsible managing employee or 
its contact person. 

(2) Each exchange agent shall renew his or her registration annually 
and pay a filing fee not to exceed one hundred fifty dollars ($150) for the 
registration and each renewal thereof of the registration. 

(g) The acquisition agent and real estate principal broker shall each 
maintain their respective records of any employees or independent 
contractors employed by them, their addresses, and the commissions 
paid for the immediately preceding two (2) calendar years. 

(h) Any interest earned on a bond or a bond substitute, whether cash, 
certificate of deposit, bank account, security, or other instrument, while 
on deposit with or for the benefit of the commission becomes the 
separate property of the commission and is deposited into the Real 
Estate Recovery Fund in § 17-42-403. 

(i) A filing fee may be discounted for an applicant that submits the 
required filings using the Association of Real Estate License Law 
Officials’ web-based document management program. 

(j(1) A time-share interest transfer services provider shall: 

(A) Register with the commission on forms prescribed by the 
commission; 

(B) Furnish to the commission: 

(i) The time-share interest transfer services provider’s principal 
office address and telephone number; 

(ii) The name of the time-share interest transfer services provid- 
er’s designated responsible managing employee; 

(iii) Any special escrow accounts set up for the deposit and collec- 
tion of funds received from a consumer time-share reseller; 

(iv)(a) Unless the time-share interest transfer services provider is 
a broker with a permanent office in the state, the dates when and 
locations where the time-share interest transfer services provider | 
plans to meet with a consumer time-share reseller and the names of 
all the representatives of the time-share interest transfer services 
provider who will be at the meeting. 

(b) The information required under subdivision (j)(1)(B)(iv)(a) of 
this section shall be provided no later than fifteen (15) days before the 
date of the meeting; and 

(v)(a) Any additional information the commission requires, includ- 
ing without limitation evidence of a: 
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(1) Bond in an amount determined by the commission not to 
exceed twenty-five thousand dollars ($25,000) has been placed with a 
surety company; 

(2) Corporate bond acceptable to the commission; or 

(3) Cash bond with the commission to cover any misappropriations 
of funds of the time-share interest transfer services provider and any 
of the time-share interest transfer services provider’s employees or 
associates. 

(b) A broker that provides time-share interest transfer services 
may provide proof of errors and omissions insurance in lieu of a bond. 

(c) This subsection shall not apply to a broker that maintained a 
place of business inside the state under § 17-42-309 before July 28, 
2021; and . 

(C) Pay a filing fee not to exceed one hundred fifty dollars ($150) to 

register as required by subdivision (j)(2) of this section and for each 
annual renewal of the registration. 
(2)(A) It is unlawful to perform the activities of a time-share interest 
transfer services provider individually or as an officer, agent, em- 
ployee, or member of a firm, corporation, partnership, copartnership, 
association, limited liability company, or other entity without regis- | 
tering with the commission under this subsection. 

(B) A commissioner of the commission, the Executive Director of 
the Arkansas Real Estate Commission, a commissioner’s designee, 
the executive director’s designee, or any licensee residing in the 
county where the violation occurred may by affidavit institute crimi- 
nal proceedings for a violation of this subsection without filing a bond 
for costs. : 

(C) The prosecuting attorney for each county shall prosecute any 
violation of this subsection that occurs in his or her county. 

(D) Atime-share interest transfer services provider, an agent, or a 
third-party services provider for the time-share interest transfer 
services provider that violates this subsection is guilty of a Class D 
felony. 

(EK) This subsection does not apply to the transfer of ownership of 
a time-share interest from a consumer time-share reseller to: 

(i) The developer or managing agent of that time-share plan 
without the assistance of a time-share interest services provider; or 

(ii) A consumer time-share reseller who acquires a time-share 
interest or time-share interests for his or her own use and occupancy 
and who later offers the time-share interest or time-share interests 
for rent or offers for resale in a given calendar year seven (7) or fewer 
of the time-share interests that he or she acquired for his or her own 
use and occupancy. 

(F) Only an attorney who is licensed to practice in the State of 
Arkansas may offer services to a consumer time-share reseller in 
connection with an involuntary transfer, or proposed involuntary 
transfer, of a consumer time-share reseller’s time-share interest. 

(G) The commission, upon learning that an unregistered person or 
entity has arranged to provide time-share interest transfer services 
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at a location in the state, shall attempt to notify any person that is 

providing a physical location for the activity that the planned activity 

may be unlawful and that law enforcement or regulatory officials may 
appear on-site before or during the event. 

(k)(1) A violation of this section shall constitute an unfair or decep- 
tive act or practice under the Deceptive Trade Practices Act, § 4-88-101 
et seq. 

(2) All remedies, penalties, and authority granted to the Attorney 
General under the Deceptive Trade Practices Act, § 4-88-101 et seq, 
are available to the Attorney General for the enforcement of this 
section. 

(3) The prosecuting attorneys of the various districts and counties of 
this state shall also have full authority to enforce the provisions of this 
section. 


History. Acts 1983, No. 294, Art. 4, Amendments. The 2021 amendment 
§ 4-102; 1983, No. 765, § 2; A.S.A. 1947, added (j) and (k). 
§ 50-1326; Acts 1989, No. 44, § 1; 2013, 
No. 710, § 2; 2021, No. 733, § 2. 


SUBCHAPTER 4 — PROTECTION OF PURCHASERS | 


SECTION. SECTION. 
18-14-411. Financial records —Examina- 18-14-412. Required contents of resale 
tion. transfer agreements. 


18-14-4111. Financial records — Examination. 


(a) The person or entity responsible for making or collecting common 
expense assessments or maintenance assessments shall keep detailed 
financial records. 

(b) All financial and other records shall be made reasonably avail- 
able for examination by any time-share interest owner and his or her 
authorized agents. 

(c)(1) An escrow agent that receives funds related to time-share 
interest transfer services provided to a consumer time-share reseller 
shall retain all resale transfer agreements, escrow account records, and 
affidavits received under this chapter for a period of four (4) years. 

(2) An escrow agent that intentionally fails to comply with the 
provisions of this chapter concerning the establishment of an escrow 
account, deposits of funds into escrow, withdrawal therefrom, and 
maintenance of records is guilty of a Class D felony. 


History. Acts 1983, No. 294, Art. 3, Amendments. The 2021 amendment 
§ 3-110; A.S.A. 1947, § 50-1324; Acts added (c). 
2013, No. 710, § 4; 2021, No. 733, § 3. 


18-14-412. Required contents of resale transfer agreements. 


(a) In the course of offering time-share interest transfer services, a 
person shall not: 


18-14-412 | PROPERTY 28 


(1) Engage in any time-share interest transfer services for consider- . 
ation, or the expectation of receiving consideration, without first 
obtaining a written resale transfer agreement signed by the consumer 
time-share reseller that complies with this section; or 

(2) Fail to provide both the consumer time-share reseller and the 
escrow agent required by this chapter with an executed copy of the 
resale transfer agreement. 

(b) Each resale transfer agreement shall contain: 

(1) Astatement that no fee, cost, or other compensation may be paid 
to the time-share interest transfer services provider before the delivery 
to the consumer time-share reseller of written evidence that all prom- 
ised time-share interest transfer services have been performed, includ- 
ing without limitation the delivery to: 

(A) Both the consumer time-share reseller and the time-share plan 
managing agent of a copy of the recorded instrument or other legal 
document evidencing the transfer of ownership of or legal title to the 
consumer time-share reseller’s time-share interest to the transferee, 
accompanied by the full name, address, and other known contact 
information of the transferee; 

(B) Both the consumer time-share reseller and the time-share plan 
managing agent of a copy of the certification or other legal documents 
documenting the transfer or assignment of the time-share interest 
contract of membership evidencing the use rights and other privi- 
leges and obligations associated with the consumer time-share resell- 
er’s time-share interest, accompanied by the full name, address, and 
other known contact information of the transferee; or 

(C) The consumer time-share reseller of a copy of the legal docu- 
ment executed by the vendor or obligor evidencing the cancellation of 
the time-share interest contract or time-share loan obligation relat- 
ing to the consumer time-share reseller’s time-share interest; 

(2) The name, address, current phone number, and current email 
address of the escrow agent required by § 18-14-408; 

(3) Aspecific, detailed description of the time-share interest transfer 
services to be provided and a statement that the time-share interest 
transfer services provider will provide the consumer time-share reseller 
with written notice of the full performance of the time-share interest 
transfer services, together with a copy of the recorded instrument or 
other legal document evidencing the transfer of ownership of or legal 
title to the time-share interest from the consumer time-share reseller to 
a transferee; and 

(4) A statement in substantially the following form in conspicuous 
type immediately preceding the space in the resale transfer agreement 
provided for the consumer time-share reseller’s signature: 

“(Name) has agreed to provide you with time-share interest trans- 
fer services under this resale transfer agreement. After those services 
have been fully performed, (Name) is obligated to provide you with 
written notice of the full performance and a copy of the recorded 
instruments or other legal document evidencing the transfer, assign- 
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ment, or cancellation of the consumer time-share reseller’s time- 
share interest. Any fee or other compensation paid by you under this 
agreement before the full performance by (Name) must be held in 
escrow by the escrow agent specified in this agreement, and (Name) 
is prohibited from receiving any fee or other compensation until all 
promised time-share interest transfer services have been performed.” 
(c)(1)(A) Before entering into a resale transfer agreement, a time- 
share interest services provider shall establish an escrow account 
with an escrow agent for the purpose of protecting the funds or other 
property of consumer time-share resellers required to be escrowed by 
this chapter. 

(B) An attorney who is licensed to practice in the State of Arkan- 
sas, a broker in good standing, or a title insurer or agent in good 
standing, that also provides time-share interest transfer services as 
described in this chapter, may serve as escrow agent under this 
section. 

(2) The escrow agent shall: 

(A) Maintain the escrow account in a manner as to be under the 
direct supervision and control of the escrow agent; and 

(B) Have a fiduciary duty to each consumer time-share reseller to 
maintain the escrow account in accordance with good accounting 
practices and to release the consumer time-share reseller’s funds or 
other property from escrow only in accordance with this section. 
(3)(A) All funds or other property that are received from or on behalf 
of a consumer time-share reseller under a resale transfer agreement 
shall be deposited into an escrow account required under this section. 

(B) A fee, cost, or other compensation that is due or that will be 
paid to the time-share interest transfer services provider shall be 
held in the escrow account until the time-share interest transfer 
services provider has fully complied with all of his or her obligations 
under the resale transfer agreement and under this section. 

(4) The funds or other property required to be escrowed under this 
section may only be released from escrow as follows: 

(A) On the order of the time-share interest transfer services 
provider, upon presentation of an affidavit by the time-share interest 
transfer services provider that all promised time-share interest 
transfer services have been performed, including delivery to both the 
consumer time-share reseller and the time-share plan managing 
agent of a copy of the recorded instrument or other legal document 
evidencing the transfer of ownership of or legal title to the consumer 
resale time-share interest to the transferee; or 

(B)G) To a managing agent to pay any assessments, transfer fees, 
or other money owed with respect to the time-share interest or to pay 
a governmental agency for the purpose of completing and perfecting 
the transfer. | 

(ii) A managing agent shall accept any funds remitted to it by an 
escrow agent under this section. 


18-15-102 


History. Acts 2021, No. 733, § 4. 
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CHAPTER 15 
EMINENT DOMAIN 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 


4, MunicrpaL CORPORATIONS — WATERWORKS SYSTEMS. 


7. Dams, MILs, Ec. 


12. Rarroap, TELEGRAPH, AND TELEPHONE COMPANIES. 


17. Private Property Protection Act. 
18. Stare AGENCIES GENERALLY. 


SUBCHAPTER 1 — GENERAL PROVISIONS. 


SECTION. 
18-15-1038. Bill of rights — Property 
owner. 


SECTION. 
18-15-104. Definitions. 


18-15-102. Actions against corporations appropriating private 


property. 


CASE NOTES 


Jurisdiction. 

Circuit court erred in dismissing the 
property owners’ complaint against an 
electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 


land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 
the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 


18-15-103. Bill of rights — Property owner. 


(a) The principles expressed in subsection (b) of this section shall 
serve as standards to be followed in any proceeding that involves an 
entity authorized by law to exercise the power of eminent domain. 

(b) An owner of property subject to a proceeding to condemn private 
property under the right of eminent domain shall have the following bill 


of rights: 


(1) A property owner is entitled to receive just compensation when 
private property is taken for a public use; 

(2) Private property may only be taken for public use; 

(3) Private property may only be taken by a governmental entity or 
a private entity authorized by law to exercise the power of eminent 


domain; 


(4) A property owner has the right to receive reasonable notification 
of an entity’s interest in taking the property owner’s private property; 
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(5)(A) A property owner shall receive from the government or private 

entity an assessment of the just compensation the entity estimates 

for the property owner’s private property before or contemporane- 
ously with a good faith offer of just compensation. 

(B) However, when a property owner cannot be located and must 
be served by warning order, a filing of the assessment with the 
complaint for condemnation shall be sufficient compliance with 
subdivision (b)(5)(A) of this section; 

(6) An entity shall make a written good faith offer to buy the property 
owner's private property before initiating a condemnation proceeding; 

(7) A property owner has the right to hire an appraiser or other 
independent professional to determine the value of the private property 
or to assist the property owner in a condemnation proceeding; 

(8) A property owner has the right to hire an attorney to represent 
the property owner in a condemnation proceeding and negotiate on 
behalf of the property owner with the entity; 

(9) In a proceeding to condemn private property under the right of 
eminent domain, the circuit court shall impanel a jury of twelve (12) 
persons as in civil cases to determine the just compensation the 
government or private entity owes the property owner; 

(10) Any party has the right to appeal a decision entered by the 
circuit court under subdivision (b)(9) of this section; and 

(11)(A) Except as provided in subdivision (b)(11)(B) of this section, in 
a condemnation brought under the laws of this state, a property 
owner shall be entitled to an award of the property owner’s costs, 
expenses, and reasonable attorney’s fees incurred in preparing and 
conducting the final hearing and adjudication, including without 
limitation the cost of appraisals and fees for experts if the compen- 
sation ultimately awarded exceeds the condemning entity’s written 
good faith offer required under subdivision (b)(6) of this section by 
twenty percent (20%) or more. 

(B) An award of costs, expenses, and attorney’s fees in a condem- 
nation action brought by a county or municipality is governed by the 
laws that authorize the condemnation action. 


History. Acts 2015, No. 1101, § 1; tuted “written good faith offer required 
2017, No. 731, §§ 1, 2. under subdivision (b)(6) of this section” for 

Amendments. The 2017 amendment “initial assessment of the just compensa- 
inserted “written” in (b)(6); and substi- tion owed” in (b)(11)(A). 


18-15-104. Definitions. 


As used in this chapter: 
(1) “Abandoned property” means property that: 

(A) Has not been occupied or used for a commercial or residential 
purpose for at least one (1) year by a person with a legal or equitable 
right to occupy or use the property; 
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(B) Has been cited for a violation of a housing, building, or fire code 

that has not been remedied within one hundred eighty (180) days 
from the date the citation was issued; and 

(C) Has accrued at least two (2) years of delinquent property taxes; 

(2) “Blighted property” means a building, in its current condition, 

that has been designated and cited as unfit for human use or habitation 


by the agency responsible for enforcement of housing, building, or fire 


codes because the: 


(A) Building is dilapidated, unsanitary, or unsafe; 
(B) Building is a fire hazard; or 
(C) Electricity, heating, or plumbing has been destroyed or re- 


moved; 


(3)(A) “Public use” means the taking of private property by an entity 
authorized under this chapter using the power of eminent domain for 


the purpose of: 


(i) Possessing, developing, occupying, and owning property for the 
enjoyment of the general public or public agency; 

(ii) Possessing, occupying, and owning property for the necessary 
operations of a utility or common carrier that the general public has 


a right to use; 


(iii) Remediating and reselling blighted property; or 

(iv) Possessing and reselling abandoned property. 

(B)G) “Public use” does not include the taking of private property 
for the economic benefit of the general public, including without 
limitation for the purpose of an increase in the tax base, tax revenues, 


or employment. 


(ii) However, a taking of private property for a public use as 
defined in subdivision (3)(A) of this section is not prohibited because 
the public use also provides ancillary economic benefits; and 
(4)(A) “State agency” means an office, board, commission, depart- 
ment, council, bureau, or other agency of state government. 

(B) “State agency” does not include the: 

Gi) Arkansas Department of Transportation; or 

(i) State Highway Commission. 


History. Acts 2021, No. 945, § 2; 2021, 
No. 1044, § 1. 

A.C.R.C. Notes. Acts 2021, No. 945, 
§ 1, provided: “Legislative intent. 

“(a) The General Assembly finds that: 

“(1) Public use is a legal requirement 
under the takings clause of the Fifth 
Amendment to the United States Consti- 
tution, which stipulates owners of real 
property seized for public use be paid just 
compensation; 

“(2) Over two hundred (200) years of 
case law exists in the State of Arkansas 
establishing the legal definition of ‘public 
use’; ? 


“(3) It is necessary to codify current 
case law defining ‘public use’ in the State 
of Arkansas so that the system of eminent 
domain is preserved; and 

“(4) It is in the best interest of the 
people of the State of Arkansas for prop- 
erty owners to be protected from being 
subjected to a taking by the federal, state, 
or local government unless that’ property 
is taken by the government for public use 
and just compensation is received. 

“(b) It is the intent of the General As- 
sembly to amend § 18-15-101 et seq. so 
that the language of § 18-15-101 et seq. 
reflects current case law, decisions, and 
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precedent and to preserve the status quo 
of the eminent domain process in the 
state.” 


EMINENT DOMAIN 


18-15-307 


Amendments. The 2021 amendment 
by No. 1044 redesignated (4) as (4)(A), and 
added (4)(B). 


SUBCHAPTER 3 — MUnNIcIPAL CORPORATIONS GENERALLY 


18-15-303. Municipal corporations — Power to condemn — Pro- 
ceedings — Controversy. 


CASE NOTES 


Attorney’s Fees. 

Trial court erred in awarding attorney’s 
fees to the owners in a condemnation 
proceeding; while § 27-67-317 clearly al- 
lows for an award of a fee against the 
State, it does not allow for an award of 
fees against a city, and the city clearly 
proceeded under its own authority when it 


was substituted as a party. The city did 
not assume the State Highway Commis- 
sion’s obligation to pay attorney’s fees and 
gained right of entry to the property by 
virtue of paying a deposit into the registry 
of the court pursuant to this section. City 
of Siloam Springs v. La-De, LLC, 2015 
Ark. 433, 474 S.W.3d 869 (2015). 


18-15-307. Compensation for and possession of property. 


RESEARCH REFERENCES 


ALR. Measure of Just Compensation in 
Taking of Wetland. 40 A.L.R.7th Art. 7 
(2019). 


CASE NOTES 


ANALYSIS 


Attorney’s Fees. 
Costs. 
Expert Witness Fees. 


Attorney’s Fees. 

Trial court erred in awarding attorney’s 
fees to a condemnee in a city’s condemna- 
tion proceeding because attorney’s fees 
are not expressly provided for in subsec- 
tion (c) of this section. City of Benton v. 
Alcoa Rd. Storage, 2017 Ark. 78, 513 
S.W.3d 259 (2017). 

Circuit court did not err in denying 
property owners’ motion for attorney’s 
fees and expert witness fees because the 
Supreme Court had determined that at- 
torney’s fees and expert-witness fees were 
not recoverable under subsection (c) of 
this section, and the Court of Appeals was 
bound by that determination. Brown v. 
City of Bryant, 2017 Ark. App. 239, 520 
S.W.3d 287 (2017). 


Costs. 

Deposition fee and the court-reporter 
fee (for the deposition) were not taxable as 
costs under this section because expert- 
witness fees and deposition expenses were 
not authorized by statute or rule. Brown v. 
City of Bryant, 2017 Ark. App. 239, 520 
S.W.3d 287 (2017). 

Appraisal expenditure was a cost “occa- 
sioned by the assessment” under subsec- 
tion (c) of this section that property own- 
ers could recover; it was a cost specifically 
and necessarily incurred for assessment 
purposes prior to the jury trial in order to 
provide evidence of the assignment of 
valuation for the property sought to be 
condemned. Brown v. City of Bryant, 2017 
Ark. App. 239, 520 S.W.3d 287 (2017). 

Trial court did not direct that copy 
charges, exhibit processing, fax transmis- 
sions, and postage be taxed to a city, and it 
did not err in its interpretation of this 
section; this section does not define “other 
costs”, but subsection (c) gives the trial 
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court leeway, stating that other costs 
which may arise shall be charged or taxed 
as the court may direct. Brown v. City of 
Bryant, 2017 Ark. App. 239, 520 S.W.3d 
287 (2017). 

In a condemnation proceeding, the cir- 
cuit court did not err in awarding ap- 
praisal fees to the trust; under controlling 
case law, an appraisal expenditure was a 
“cost occasioned by the assessment” that 
could be recovered in determining the 
amount to award. City of Bryant v. Boone 
Trust, 2018 Ark. App. 547, 564 S.W.3d 550 
(2018). 

In determining the amount to award for 
“other costs” in a condemnation proceed- 
ing, the circuit court awarded only the 
percentage the trust recovered above that 
which was offered by the city, and the 
appellate court could not say on the record 
before it that this was an abuse of discre- 
tion. City of Bryant v. Boone Trust, 2018 
Ark. App. 547, 564 S.W.3d 550 (2018). 

In a condemnation action, the trust was 
not entitled to prejudgment interest on 
the award of costs because the expenses 
were not reasonably ascertainable; on the 
other hand, the trust was entitled to post- 
judgment interest on the award of costs. 
City of Bryant v. Boone Trust, 2018 Ark. 
App. 547, 564 S.W.3d 550 (2018). 

In an eminent domain proceeding 
brought by a municipal water and sewage 


PROPERTY 


34 


commission for two utility easements, the 
trial court erred in not awarding the land- 
owner the cost of the appraisal fee under 
this section, as that was a cost specifically 
and necessarily incurred for assessment 
purposes, and thus was “occasioned by the 
assessment”. Blanchard v. City of Spring- 
dale, 2019 Ark. App. 522, 588 S.W.3d 807 
(2019). 


Expert Witness Fees. 

Trial court properly found that expert- 
witness fees incurred by a condemnee to 
establish the calculation of its just com- 
pensation were not “costs occasioned by 
the assessment” within the meaning of 
subsection (c) of this section; in the ab- 
sence of statutory authority, the fees of 
expert witnesses could not be treated as 
costs and charged against a losing party. 
City of Benton v. Alcoa Rd. Storage, 2017 
Ark. 78, 513 S.W.3d 259 (2017). 

In an eminent domain proceeding 
brought by a municipal water and sewage 
commission for two utility easements, the 
trial court did not err in denying the 
landowner’s expert witness fee given case 
law specifically holding that such fees 
were not “costs occasioned by the assess- 
ment”. Blanchard v. City of Springdale, 
2019 Ark. App. 522, 588 S.W.3d 807 
(2019). 


SUBCHAPTER 4 — MunIcriPAL CoRPORATIONS — WATERWORKS SYSTEMS 


SECTION. 
18-15-407. State or county roads. 


18-15-407. State or county roads. 


(a) If any portion of a state or county road will lie below the 
high-water mark of an impounding lake, the operating authority of the 
municipal waterworks system shall have the right to flood the road. 

(b) However, if the state or the county determines that a replacement 


road is required, the municipality shall be obligated to pay the cost of 
replacing the flooded road with another road of the same type and 
width. The road shall be the shortest reasonable distance consistent 
with good engineering practice. 

(c)(1) The Arkansas Department of Transportation, hereinafter 
called “state”, shall make all necessary determinations for the state 
highways. 

(2) The county judges, hereinafter called “county”, 
determinations for county roads. 


shall make all 
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(d) Ifthe county or state determines that a road need not be replaced, 
the operating authority is authorized to pay to the county or to the state 
a reasonable sum in lieu of relocating the road. Any sum so paid shall 
be used by the state or county for road purposes elsewhere in the state 
or county, as the case may be. 

(e) The county or state may permit the municipality to construct the 
relocated road, and in that event the operating authority shall be 
entitled to condemn rights-of-way for the roads in its own name under 
this subchapter or under any eminent domain act available to the 
county or state. 

(f) After acquiring the rights-of-way, title thereto shall be transferred 
to the county or state. 

(g) If any part of the road replaced or paid for as authorized in this 
section lies upon property owned by the municipality, title to that part 


of the replaced road shall vest in the municipality. 


History. Acts 1957, No. 269, § 8;A.S.A. 
1947, § 35-914; Acts 2017, No. 707, § 39. 
Amendments. The 2017 amendment 


substituted “Department of Transporta- 
tion” for “State Highway and Transporta- 
tion Department” in (c)(1). 


18-15-410. Rights of property owner upon entry by municipal- 


ity. 


CASE NOTES 


Statute of Limitations. 

Where city claimed title to island prop- 
erty under a 1975 condemnation decree 
that claimants contended their predeces- 
sors in title had no notice of, the trial court 
properly found that the claimants’ sole 
remedy was an inverse condemnation ac- 


tion under this section and that the appli- 
cable seven-year statute of limitations un- 
der § 18-61-101 had expired. The 
language of this section plainly encom- 
passes actions taken by a municipality. 
Blackwood’s Island v. Stodola, 2018 Ark. 
App. 357, 552 S.W.3d 62 (2018). 


SuBCHAPTER 5 — ELectric COMPANIES GENERALLY 


18-15-504. Petition for assessment of damages. 


CASE NOTES 


Notice. 

Landowners’ argument that they had 
not received the 10-day notice required by 
this section was rejected as they knew of 
the energy company’s condemnation peti- 


18-15-507. Damages. 


tion more than 10 days before the jury 
trial convened. Watts v. Entergy Ark., Inc., 
2018 Ark. App. 539, 561 S.W.3d 774 
(2018), cert. denied, 139 S. Ct. 2652, 204 
L. Ed. 2d 285 (2019). 


CASE NOTES 


Jurisdiction. 
Circuit court erred in dismissing the 
property owners’ complaint against an 


electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
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no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 
land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 


PROPERTY 36 


the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 


SUBCHAPTER 6 — MunicipaAL CORPORATIONS — WATER AND WATER- 
GENERATED ELEcTRIC COMPANIES 


18-15-605. Damages — Deposits. 


CASE NOTES 


Attorney’s Fees. 

In an eminent domain proceeding 
brought by a municipal water and sewage 
commission for two utility easements, the 
trial court properly denied the landown- 
er’s motion for attorney’s fees under sub- 
section (b) of this section because the 
taking was limited to sewer lines and thus 
this section was inapplicable. The lan- 


guage of the easement, “water transmis- 
sion line(s) and/or sewer collection lines”, 
was ambiguous, and extrinsic evidence 
demonstrated that the commission was 
exercising its eminent domain powers ex- 
clusively for the construction of sewer 
lines, and not water lines. Blanchard v. 
City of Springdale, 2019 Ark. App. 522, 
588 S.W.3d 807 (2019). 


SUBCHAPTER 7 — Dams, Mitts, Erc. 


SECTION. 
18-15-711. Raising of dam. 


18-15-711. Raising of dam. 


Any owner of any dam and mill, or other machinery erected by virtue 
of this subchapter, may raise his or her dam by permission of the court, 
under and by the same proceedings, rules, and conditions provided in 


this subchapter. 


History. Rev. Stat., ch. 98, § 21; C. & 
M. Dig., § 3963; Pope’s Dig., § 4965; 
A.S.A. 1947, § 35-521; Acts 2019, No. 315, 
§ 1685. 


Amendments. The 2019 amendment 
substituted “rules” for “regulations”. 


SUBCHAPTER 12 — RariLRoaD, TELEGRAPH, AND TELEPHONE COMPANIES 


SECTION. 
18-15-1202. Petition for condemnation. 


18-15-1202. Petition for condemnation. 


(a)(1) Any railroad, telegraph, or telephone company, organized 
under the laws of this state, after having surveyed and located its lines 
of railroad, telegraph, or telephone, in all cases in which the companies 
fail to obtain the right-of-way over the property by agreement with the 
owner of the property through which the lines of railroad, telegraph, or 
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telephone may be located, shall apply to the circuit court of the county 


in which the property is situated. 


(2) Application shall be made by petition to have the damages for the 
right-of-way assessed, giving the owner of the property at least ten (10) 
days’ notice in writing by certified mail, return receipt requested, of the 
time and place where the petition will be heard. 

(b)(1) In case the property sought to be condemned for public use is 
owned by an individual or corporation and is located in more than one 
(1) county, the petition may be filed in a circuit court having jurisdiction 
in any county in which the whole or a part of the property is located. 

(2) Proceedings had in the circuit court shall apply to all property 


designated in the petition. 


(c) However, if the owner of the property is a nonresident of the state, 
an infant, or person of unsound mind, notice shall be given as follows: 
(1)(A) By publication in any newspaper in the county which is 
authorized by law to publish legal notices. 
(B) The notice shall be published for the same length of time as 
may be required in other civil causes; 

(2) If there is no such newspaper published in the county, then the 
publication shall be made in some newspaper designated by the circuit 
clerk, and one (1) written or printed notice thereof shall be posted on 
the door of the courthouse of the county; and 

(3) In writing by certified mail, return receipt requested, to the 
address of the owners of the property as it appears on the records in the 
office of the county sheriff or county tax assessor for the mailing of 
statements of taxes as provided in § 26-35-705. 

(d) The petition shall, nearly as may be, describe the lands over 
which the road is located and for which damages are asked to be 
assessed, whether improved or unimproved, and be sworn to. 


History. Acts 1873, No. 123, §§ 3, 5, p. 
290; 1885, No. 107, § 138, p. 176; C. & M. 
Dig., §§ 3992-3994, 3996; Pope’s Dig., 
§§ 4994-4996, 4998; A.S.A. 1947, §§ 35- 
201, 35-2038; Acts 1999, No. 1236, § 2; 
2021, No. 945, § 3. 

A.C.R.C. Notes. Acts 2021, No. 945, 
§ 1, provided: “Legislative intent. 

“(a) The General Assembly finds that: 

“(1) Public use is a legal requirement 
under the takings clause of the Fifth 
Amendment to the United States Consti- 
tution, which stipulates owners of real 
property seized for public use be paid just 
compensation; 

“(2) Over two hundred (200) years of 
case law exists in the State of Arkansas 
establishing the legal definition of ‘public 
use’; 

“(3) It is necessary to codify current 
case law defining ‘public use’ in the State 


of Arkansas so that the system of eminent 
domain is preserved; and 

“(4) It is in the best interest of the 
people of the State of Arkansas for prop- 
erty owners to be protected from being 
subjected to a taking by the federal, state, 
or local government unless that property 
is taken by the government for public use 
and just compensation is received. 

“(b) It is the intent of the General As- 
sembly to amend § 18-15-101 et seq. so 
that the language of § 18-15-101 et seq. 
reflects current case law, decisions, and 
precedent and to preserve the status quo 
of the eminent domain process in the 
state.” 

Amendments. The 2021 amendment 
inserted “for public use” in (b)(1); substi- 
tuted “shall” for “will” in (b)(2); and made 
stylistic changes. 


18-15-1703 
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SUBCHAPTER 17 — Private Property Protection Act 


SECTION. 
18-15-1703. Taking — Application. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


classification of cabinet-level department 
secretaries’ and ‘Transformation and Effi- 


-ciencies Act transition team’ should be- 


come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1, 2019.” 


18-15-1703. Taking — Application. 


(a)(1) An owner of real property asserting a taking under this 
subchapter shall bring a cause of action in circuit court claiming that 
the implementation of a regulatory program by a governmental unit 
has permanently reduced by at least twenty percent (20%) the fair 
market value of the real property. 

(2) The reduction in the fair market value of the real property shall 
be determined by comparing the fair market value of the real property 
as if the regulatory program is not in effect and the fair market value 
of the real property determined as if the regulatory program is in effect. 

(3) To assert that a taking has occurred, the regulatory program 
must have been implemented at the time the owner acquired title or 
after April 2, 2015, whichever is later. 

(4) Upon a preponderance of the evidence, the real property shall be 
deemed to have been taken for the use of the public. 

(b) Ajury shall determine the amount of the difference in fair market 
value. 

(c)(1) Upon a finding that real property has been taken for the use of 
the public, the governmental unit may either: 

(A) Pay compensation for the reduction in fair market value 
caused by the regulatory program; or 
(B) Invalidate all or part of the regulatory program. 

(2) Compensation is required under this section only when the fair 
market value of the real property is reduced by at least twenty percent — 
(20%). 

(3) Ifa governmental unit elects to pay compensation to the private 
real property owner under subdivision (c)(1)(A) of this section: 

(A) The court that rendered the judgment in the lawsuit or the 
state agency that issued the final order or decision in the case shall 
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withdraw the part of the judgment or final decision or order rescind- 

ing the regulatory program; 

(B) The governmental unit shall pay to the owner the damages 
determined in the judgment or final order by the thirtieth day after 
the date the judgment is rendered or the final decision or order is 
issued; and 

(C) When more than one (1) governmental unit is involved, the 
court shall determine the proportion each governmental unit shall be 
required to contribute to the compensation. 

(d) When a regulatory program resulting from a zoning ordinance 
operates to change a permitted use and the fair market value of the 
affected real property is the same or greater than the fair market value 
was before the effective date of the implementation of the regulatory 
program, compensation shall not be paid under this subchapter. 

(e) This subchapter does not apply to: 

(1) An owner of real property if the real property is not the direct 
subject of the regulatory program; 

(2) Laws or rules within the jurisdiction of the State Health Officer 
or regulatory activities of the Arkansas Pollution Control and Ecology 
Commission, the Division of Environmental Quality, the Arkansas 
Livestock and Poultry Commission, the Arkansas Public Service Com- 
mission, or the State Plant Board under delegated or authorized 
programs or approved plans under federal law; 

(3) An eminent domain proceeding to which the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970, 42 U.S.C. 
§ 4601 et seq., as in effect on January 1, 2015, applies; | 

(4) An eminent domain proceeding undertaken by a governmental 
unit under applicable law; 

(5) Alawful forfeiture or seizure of contraband under Arkansas Code, 
Title 5; 

(6) Alawful seizure of property as evidence of a crime or violation of 
law; 

(7) An action, including an action of a governmental unit, that is 
reasonably taken to fulfill an obligation mandated by federal law or an 
action of a governmental unit that is reasonably taken to fulfill an 
obligation mandated by state law; 

(8) The discontinuance or modification of a program, rule, or regula- 
tion that provides a unilateral expectation that does not rise to the level 
of a recognized interest in private real property; 

(9) An action taken to prohibit or restrict a condition or use of private 
real property if the governmental entity reasonably determines that the 
condition or use constitutes a public or private nuisance as determined 
by background principles of nuisance and property law of this state; 

(10) An action taken out of a reasonable good faith belief that the 
action is necessary to prevent an immediate threat to life or property; 

(11) A rule, regulation, or proclamation adopted for the purpose of 
regulating water safety, hunting, fishing, or control of nonindigenous or 
exotic aquatic resources; 
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(12) An action taken by a governmental unit: 
(A) To regulate construction in an area designated under law as a 
floodplain; 
(B) To regulate on-site sewage facilities; 
(C) To prevent waste of or protect rights of owners of interest in 
eroundwater; 
(D) To prevent subsidence; or 
(EF) Under its police power to make laws, rules, and regulations for 
the benefit of its communities; 
(13) The appraisal of property for purposes of ad valorem taxation; 
(14) An action that is taken in response to a threat to public health 
and safety that is designed to advance the health and safety purpose; or 
(15) An action by a municipality unless the regulatory program has 
effect in the territorial jurisdiction of the municipality, excluding 
annexation, and that enacts or enforces a regulatory program that does 
not impose identical requirements or restrictions in the entire territo- 
rial jurisdiction of the municipality. 


History. Acts 2015, No. 1002, § 2; The 2019 amendment by No. 910 sub- 
2019, No. 315, §§ 1686, 1687; 2019, No. — stituted “Division of Environmental Qual- 
910, § 3186. ity” for “Arkansas Department of Environ- 

Amendments. The 2019 amendment mental Quality” in (e)(2). | 
by No. 315 inserted “rule” in (e)(8) and 
“rules” in (e)(12)(K). 


SUBCHAPTER 18 — StaTE AGENCIES GENERALLY 


SECTION. 
18-15-1801. Administrative warrant. 
18-15-1802. Cause of action. 


18-15-1801. Administrative warrant. 


(a) For the purposes of establishing the basis for the use of eminent 
domain for the remediation of a blighted property or for the possession 
of an abandoned property, a state agency may request an administra- 
tive warrant from a judge or magistrate to gain access to inspect a 
building on the property. 

(b)(1) The judge or magistrate may allow the state agency to present 
evidence that shows that there is probable cause that a violation 
occurred, notice of the violation has been served on the owner of the 
property, the owner has failed to cure the violation, and the owner has 
denied the state agency access to the building. 

(2) The state agency may use evidence to support a conclusion of 
probable cause, including without limitation evidence of: 

(A) A recent fire or police inspection; 
(B) Deterioration of the building’s exterior; or 
(C) Other violations of the municipal code in the building. 


History. Acts 2021, No. 945, § 4. § 1, provided: “Legislative intent. 
A.C.R.C. Notes. Acts 2021, No. 945, “(a) The General Assembly finds that: 
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“(1) Public use is a legal requirement 
under the takings clause of the Fifth 
Amendment to the United States Consti- 
tution, which stipulates owners of real 
property seized for public use be paid just 
compensation; 

“(2) Over two hundred (200) years of 
case law exists in the State of Arkansas 
establishing the legal definition of ‘public 
use’; 

“(3) It is necessary to codify current 
case law defining ‘public use’ in the State 
of Arkansas so that the system of eminent 
domain is preserved; and 


18-15-1802. Cause of action. 
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“4) It is in the best interest of the 
people of the State of Arkansas for prop- 
erty owners to be protected from being 
subjected to a taking by the federal, state, 
or local government unless that property 
is taken by the government for public use 
and just compensation is received. 

“(b) It is the intent of the General As- 
sembly to amend § 18-15-101 et seq. so 
that the language of § 18-15-101 et seq. 
reflects current case law, decisions, and 
precedent and to preserve the status quo 
of the eminent domain process in the 
state.” 


(a) Unless otherwise agreed by the parties or determined by a court 
of law, the owner of private property may raise a defense or bring a 
cause of action in circuit court to determine whether his or her private 


property is lawfully being taken: 
(1) For a public use; 
(2) As blighted property; 
(3) As abandoned property; or 


(4) As necessary to achieve a public use. 

(b) A state agency has the burden of proof to show by a preponder- 
ance of the evidence that the private property is lawfully being taken 
for the purposes authorized under subsection (a) of this section. 

(c) In a challenge to whether the taking is necessary to achieve a 
public use, the state agency bears the burden of proving by the 
preponderance of the evidence that the: 

(1) Land, real estate, premises, or other property the state agency 
seeks to acquire is required for a public use; 

(2) State agency has plans that reflect a reasonable schedule to 
complete the public use after the state agency takes ownership of the 


property; 


(3) State agency has access to funding to complete the public use; and 

(4) Public use cannot be accomplished by using or acquiring other 
property with the consent of the owner of the property without an 
unreasonable increase in cost or delay. 

(d) A cause of action under this section shall not be exercised more 
than one hundred eighty (180) days after the date the owner of the 
property received reasonable notice of a condemnation under this chapter. 


History. Acts 2021, No. 945, § 4; 2021, 
No. 1044, § 2. 

A.C.R.C. Notes. Acts 2021, No. 945, 
§ 1, provided: “Legislative intent. 

“(a) The General Assembly finds that: 

“(1) Public use is a legal requirement 
under the takings clause of the Fifth 
Amendment to the United States Consti- 


tution, which stipulates owners of real 
property seized for public use be paid just 
compensation; | 

“(2) Over two hundred (200) years of 
case law exists in the State of Arkansas 
establishing the legal definition of ‘public 
use’; 
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“(3) It is necessary to codify current 
case law defining ‘public use’ in the State 
of Arkansas so that the system of eminent 
domain is preserved; and 

“(4) It is in the best interest of the 
people of the State of Arkansas for prop- 
erty owners to be protected from being 
subjected to a taking by the federal, state, 
or local government unless that property 
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“(b) It is the intent of the General As- 
sembly to amend § 18-15-101 et seq. so 
that the language of § 18-15-101 et seq. 
reflects current case law, decisions, and 
precedent and to preserve the status quo 
of the eminent domain process in the 
state.” | 

Amendments. The 2021 amendment 
repealed former (c)(2). 


is taken by the government for public use 
and just compensation is received. 


CHAPTER 16 
LANDLORD AND TENANT 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
3. Security Deposits. 
4. SELF-SERVICE STORAGE FACILITIES. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

18-16-101. Failure to pay rent — Refusal 
to vacate upon notice — 
Penalty. 


18-16-101. Failure to pay rent — Refusal to vacate upon notice 
— Penalty. 


(a) Any person who shall rent any dwelling house or other building 
or any land situated in the State of Arkansas and who shall refuse or 
fail to pay the rent therefor when due according to contract shall at once 
forfeit all right to longer occupy the dwelling house or other building or 
land. 

(b)(1) If, after ten (10) days’ notice in writing shall have been given 
by the landlord or the landlord’s agent or attorney to the tenant to 
vacate the dwelling house or other building or land, the tenant shall 
willfully refuse to vacate and surrender the possession of the premises 
to the landlord or the landlord’s agent or attorney, the tenant shall be 
guilty of a misdemeanor. 

(2)(A) Upon conviction before any justice of the peace or other court 

of competent jurisdiction in the county where the premises are 

situated, the tenant shall be fined in any sum not less than one dollar 

($1.00) nor more than twenty-five dollars ($25.00) for each offense. 

(B) Each day the tenant shall willfully and unnecessarily hold the 
dwelling house or other building or land after the expiration of notice 
to vacate shall constitute a separate offense. 


History. Acts 1901, No. 122, § 1, p. 
193; C. & M. Dig., § 6569; Acts 1937, No. 
129, § 1; Pope’s Dig., § 8599; A.S.A. 1947, 


§ 50-523; Acts 2001, No. 1733, § 1; 2017, 
No. 159, § 2. 
A.C.R.C. Notes. Acts 2017, No. 159, 
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§ 1, provided: “Findings and legislative 
intent. 

“(a) The General Assembly finds that: 

“(1) The decision of the United States 
Court of Appeals, Eighth Circuit, in Mun- 
son v. Gilliam, 543 F.2d 48 (8th Cir. 1976), 
and the decision of the Arkansas Supreme 
Court in Duhon v. State, 299 Ark. 503, 774 
S.W.2d 830 (Ark. 1989), upheld the consti- 
tutionality of Ark Code § 18-16-101; 

“(2) The General Assembly amended 
Ark. Code § 18-16-101 in 2001; 

“(3) In January 2015, the Circuit Court 
of Pulaski County, in State of Arkansas v. 
Artoria Smith, Case No. CR 2014-2707, 
ruled that Ark. Code § 18-16-101, as 
amended, is unconstitutional; and 

“(4) It is in the best interests of the 
people of the State of Arkansas for prop- 
erty owners to continue to have remedies 
against tenants who fail to pay rent for a 
dwelling house or other building but re- 
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fuse to surrender possession of the dwell- 
ing house or other building. 

“(b) It is the intent of the General As- 
sembly by this act to amend Ark. Code 
§ 18-16-101 so that the language of Ark. 
Code § 18-16-101 is exactly as was previ- 
ously in effect when Ark. Code § 18-16- 
101 was upheld as constitutional in the 
Munson and Duhon decisions, and to 
eliminate the amendments to Ark. Code 
Ann. § 18-16-101 that were found to be 
unconstitutional in the Smith decision.” 

Amendments. The 2017 amendment 
redesignated (b)(2) as (b)(2)(A); substi- 
tuted “in any sum not less than one dollar 
($1.00) nor more than twenty-five dollars 
($25.00) for each offense” for “twenty-five 
dollars ($25.00) per day for each day that 
the tenant fails to vacate the premises for 
each offense”; added (b)(2)(B); and deleted 
(c). 


RESEARCH REFERENCES 


ALR. Propriety of Landlord’s Imposi- 
tion of Fee for Late Payment of Rent. 49 
A.L.R.7th Art. 2 (2020). 

Ark. L. Notes. Bryan Foster, The Pur- 
pose of Criminal Evictions: Applying the 
Theories of Punishment to Arkansas’ 
Criminal Eviction Statute, 2018 Ark. L. 
Notes 1993. 


Ark. L. Rev. Britta Palmer Stamps, 
Recent Developments: Pulaski County 
Circuit Court Judge Herbert Wright In- 
validated Arkansas’s “Failure to Vacate” 
Statute, 68 Ark. L. Rev. 531 (2015). 


18-16-108. Property left on premises after termination of lease. 


CASE NOTES 


Abandoned Property. 

Because a tenant’s property was left in 
the leased premises and was therefore 
“abandoned” under this section, the land- 


lord was free to dispose of it as she saw fit 
without recourse by the tenant. Derrick v. 
Haynie, 2017 Ark. App. 327, 522 S.W.3d 
831 (2017). 


18-16-110. Landlord’s liability arising from alleged defects or 
disrepair of premises. | 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Wesley N. 
Manus, Note: The Iron Triangle of Resi- 
dential Leases: Landlords, Tenants, and 
Economic Policy in America’s Last State 


Without Implied Warranty of Habitability 
(Alexander Apartments v. City of Little 
Rock, 60CV-15-6339), 41 U. Ark. Little 
Rock L. Rev. 117 (2018). 
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CASE NOTES 
ANALYSIS No Agreement. 

There was no proof of an agreement or 
Construction. contractual undertaking of a legal duty to 
Evidence Sufficient. maintain or repair the leased premises. 
No Agreement. Even if the duty to protect others was 
Summary Judgment. assumed by the defendant, it met its duty 
Constuuetion: by providing immediate basic cleanup of 


Arkansas Legislature decidedly ap- 
proved of the caveat lessee doctrine by 
enacting this section. Hadder v. Heritage 
Hill Manor, Inc., 2016 Ark. App. 303, 495 
S.W.3d 628 (2016). 


Evidence Sufficient. 

Substantial evidence supported the 
jury’s verdict in favor of a customer in her 
action to recover damages when she 
slipped and fell on a sidewalk in front of a 
store when it was raining; substantial 
evidence supported a finding that the 
landlord failed to maintain the premises 
in good condition as required by the lease 
given the expert testimony about the 
smooth concrete’s dangerousness and evi- 
dence that others had slipped there and 
the landlord had been notified. Dollar 
Gen. Corp. v. Elder, 2020 Ark. 208, 600 
S.W.3d 597 (2020). 


the water intrusion upon notification and 
did so in a proper manner, plus the sitter 
was warned to be careful and she had 
walked back and forth over the carpet 
several times before she fell. Hadder v. 
Heritage Hill Manor, Inc., 2016 Ark. App. 
303, 495 S.W.3d 628 (2016). 


Summary Judgment. 

Trial court erred in granting summary 
judgment for defendants because material 
issues of facts were in dispute regarding 
whether defendants assumed by conduct a 
duty to repair the mobile home plaintiff 
leased from defendants. Whether defen- 
dants performed the repairs to a refrigera- 
tor in a reasonable manner or whether the 
facts rose to the level of negligence was for 
the jury to decide. Hurd v. Hurt, 2017 Ark. 
App. 228, 519 S.W.3d 710 (2017). 


SUBCHAPTER 3 — SECURITY DEPOSITS 


SECTION. 
18-16-301. Definitions. 


18-16-301. Definitions. 
As used in this subchapter: 


(1) “Dwelling unit” means a structure or the part of the structure 
that is used as a home, residence, or sleeping place by one (1) person 
who maintains a household or by two (2) or more persons who maintain 


a common household; 


(2) “Landlord” means the owner, lessor, or sublessor of the dwelling 
unit or the building of which it is a part; _ 
(3) “Owner” means one (1) or more persons, jointly or severally, in 


whom is vested: 


(A) All or part of the legal title to property; or 
(B) All or part of the beneficial ownership and a right to present 
use and enjoyment of the premises. The term includes a mortgagor in 


possession; 


(4) “Person” means any individual, firm, partnership, corporation, 


association, or other organization; 
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(5) “Premises” means a dwelling unit and the structure of which it is 
a part and facilities and appurtenances therein and grounds, areas, and 
facilities held out for the use of tenants generally or whose use is 
promised to the tenant; 

(6) “Rent” means all payments to be made to the landlord under the 
rental agreement; 

(7) “Rental agreement” means all written or oral agreements and 
valid rules embodying the terms and conditions concerning the use and 
occupancy of a dwelling unit and premises; and 

(8) “Tenant” means a person entitled under a rental agreement to 


occupy a dwelling unit to the exclusion of others. 


% 


History. Acts 1979, No. 531, § 1;A.S.A. 
1947, § 50-525; Acts 2019, No. 315, 
§ 1688. 


Amendments. The 2019 amendment 
deleted “and regulations” following “rules” 
in (7). 


SUBCHAPTER 4 — SELF-SERVICE STORAGE FACILITIES 


SECTION. 

18-16-407. Sale and removal procedure 
— Definitions. 

18-16-409. Notices — Method of delivery. 


Effective Dates. Acts 2017, No. 738, 
§ 2: Mar. 29, 2017. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that the current law concerning the 
sale of a vehicle by a self-service storage 
facility does not authorize the issuance of 
a new certificate of title to the vehicle 
purchaser and, accordingly, self-service 
storage facilities are unable to sell aban- 
doned vehicles resulting in irreparable 
harm to these businesses by causing a loss 
of income and storage space; and that this 


SECTION. 

18-16-412. Disposal of personal informa- 
tion — Definition. 

18-16-413. Sale of a vehicle. 


act is immediately necessary to allow the 
sale of abandoned vehicles. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


18-16-407. Sale and removal procedure — Definitions. 


(a) As used in this section: 


(1) “Independent bidder” means a person, partnership, corporation, 
or any other entity that participates in the sale of personal property by: 
(A) Making a monetary offer to purchase the personal property in 


person at the sale or online; 


(B) Being physically present at the sale of the personal property 
for the purpose of purchasing the personal property; or 

(C) Viewing the sale of personal property online for the purpose of 
purchasing the personal property; and 
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(2) “Commercially reasonable manner” means a manner in confor- . 
mity with advertising practices among dealers in the type of personal 
property being sold or removed. 

(b) Before conducting a sale or removal of personal property under 
§ 18-16-406, the operator shall: 

(1)(A) Notify the occupant in writing of the default. 

(B) Except as provided in subdivision (a)(1)(D) of this section, 
notice shall be sent by first class mail with certificate of mailing to the 
occupant at the occupant’s last known address. 

(C) The notice shall include: 

(i) Astatement that the contents of the occupant’s leased space are 
subject to the operator’s lien; 

(ii) A statement of the operator’s claim, indicating the charges due 
on the date of the notice, the amount of any additional charges that 
shall become due before the date of sale, and the date the additional 
charges shall become due; 

(iii) A demand for payment of the charges due within a specified 
time, not less than fourteen (14) days after the date that the notice is 
sent; 

Gv) A statement that unless the claim is paid within the time 
stated, the contents of the occupant’s space will be sold at a specified 
time and place or removed from the self-service storage facility on a 
specified date; 

(v) The name, street address, and telephone number of the opera- 
tor or his or her designated agent whom the occupant may contact to 
respond to the notice; and 

(vi) Designation of the date, time, and place where the contents 
will be sold or removed from the self-service storage facility unless 
the default is remedied before the sale or removal of the personal 
property. 

(D) If an occupant provides an email address and gives permission 
to the storage facility to use the email address as a legal notification 
for the occupant’s last known address, then the operator may use the 
email address to send the notice required by subdivision (a)(1)(C) of 
this section instead of sending the notice by first class mail with 
certificate of mailing; 

(2)(A) At least seven (7) days before the sale or removal of personal 

property: 

(i) Publish one (1) advertisement announcing the sale or removal 
of personal property in a newspaper of general circulation in the 
county in which the storage facility is located; or 

(ii) Advertise the sale or removal of personal property in a com- 
mercially reasonable manner. 

(B) The advertisement of a sale of personal property is conducted 
in a commercially reasonable manner if at least three (3) independent 
bidders participate in the sale of the personal property; and 
(3)(A) Contact the circuit clerk in the county where the personal 
property is stored to determine the name and address of any holder 
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of liens or security interests in the personal property being sold or 

removed. 

(B)G) The operator shall notify by first class mail with certificate of 
mailing each holder of a lien or security interest of the time and place 
of the proposed sale or removal of the personal property at least ten 
(10) days before conducting the sale or removing the personal 
property. 

(ii) The operator shall be required to notify the holder of a lien or 
security interest only if the lien or security interest is filed under the 
name of the occupant. 

(c) At any time before a sale or removal of personal property under 
this section, the occupant may pay the amount necessary to satisfy the 
operator’s lien and redeem the occupant’s personal property. 

(d) The sale under this subchapter shall be held at the self-service 
storage facility where the personal property is stored. 

(e) Apurchaser in good faith of any personal property sold under this 
subchapter takes the property free and clear of any rights of: 

(1) Persons against whom the lien was valid; and 

(2) Other henholders. | 

(f) Ifthe operator complies with the provisions of this subchapter, the 
operator’s liability: 

(1) To the occupant shall be limited to the net proceeds received from 
the sale of the personal property; and 

(2) To other lienholders shall be limited to the net proceeds received 
from the sale of any personal property covered by the other liens or the 
amount owed to such lienholders, whichever is less. 

(g) The operator shall retain a copy of all notices and return receipts 
required by subsection (b) of this section for six (6) months following the 
date of the lien sale or removal of the personal property from the 
self-service storage facility. 


History. Acts 1987, No. 576, § 4; 2011, added (a) and redesignated the remaining 
No. 189, § 1; 2013, No. 364, § 2;2015,No. subsections accordingly; rewrote (b)(2); 
348/9°5%2021, No. 363, 6" 1t substituted “subsection (b)” for “subsec- 

Amendments. The 2021 amendment tion (a)” in (g); and made stylistic changes 


18-16-409. Notices — Method of delivery. 


(a) Unless otherwise specifically provided, all notices required by 
this subchapter shall be sent by first class mail with certificate of 
mailing. 

(b)(1) Notices sent to the operator shall be sent to the self-service 
storage facility where the occupant’s property is stored. 

(2) Notices to the occupant shall be sent to the occupant at the 
occupant’s last known address. 

(3) Notices shall be deemed delivered when deposited with the 
United States Postal Service, properly addressed as provided in § 18- 
16-407(b) with postage prepaid. 
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History. Acts 1987, No. 576, § 4; 2011, ing set out to correct a reference in (b)(3) 
No. 189, § 2. to reflect the amendment to § 18-16-407 
Publisher’s Notes. This section is be- by Acts 2021, No. 363, § 1. 


18-16-412. Disposal of personal information — Definition. 


(a)(1) As used in this section, “personal information” means informa- 
tion relating to a client, a customer, or a person with whom the occupant 
does business that readily identifies that person or is closely associated 
with the person, including without limitation a person’s: 

(A) Social Security number; 

(B) Credit or debit card information; 
(C) Bank account number; 

(D) Medical information; or 

(EF) Passport information. 

(2) “Personal information” does not include information that readily 
identifies or is closely associated with the occupant of the leased 
self-service storage space. 

(b) If the operator has a reasonable belief that the leased self-service 
storage space contains personal information relating to clients, custom- 
ers, or others with whom the occupant does business, the operator may, 
after an occupant is in default for a period of more than forty-five (45) 
days, inspect the contents of a leased self-service storage space to 
investigate for the presence of personal information without any 
hability to the occupant or any other person who claims an interest in 
the personal information. 

(c) The operator: 

(1) Shall not sell the personal information under § 18-16-406; and 

(2) Shall destroy the personal information. 

(d) An operator who complies with subsections (b) and (c) of this 
section is not liable to the occupant or any other person who claims an 
interest in the personal information. 


History. Acts 2017, No. 628, § 1. 


18-16-4113. Sale of a vehicle. 


A self-service storage facility may sell a vehicle of a type subject to 
registration under the laws of this state using the procedure for the sale 
of a vehicle as provided in §§ 27-50-1202 and 27-50-1208 — 27-50-1210. 


History. Acts 2017, No. 738, § 1. 


CHAPTER 17 


ARKANSAS RESIDENTIAL LANDLORD-TENANT ACT 
OF 2007 


SUBCHAPTER. 
3. GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION — NOTICE. 
5. LANDLORD OBLIGATIONS. 
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SUBCHAPTER 1 — TITLE, CONSTRUCTION, APPLICATION, AND SUBJECT 
MatTrer OF CHAPTER 


18-17-101. Title. 
RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Wesley N. Without Implied Warranty of Habitability 
Manus, Note: The Iron Triangle of Resi- (Alexander Apartments v. City of Little 
dential Leases: Landlords, Tenants, and Rock, 60CV-15-6339), 41 U. Ark. Little 
Economic Policy in America’s Last State Rock L. Rev. 117 (2018). 


SUBCHAPTER 3 — GENERAL DEFINITIONS AND PRINCIPLES OF 
INTERPRETATION — NOTICE 


SECTION. 
18-17-301. General definitions. 


18-17-301. General definitions. 


As used in this chapter: 

(1) “Action” means a recoupment, counterclaim, suit in equity, and 
any other proceeding in which rights are determined, including without 
limitation an action for possession; 

(2) “Building and housing codes” means any law, ordinance, or 
governmental regulation or rule concerning fitness for habitation, or 
the construction, maintenance, operation, occupancy, use, or appear- 
ance of any premises or dwelling unit; 

(3)(A) “Dwelling unit” means a structure or the part of a structure 

that is used as a home, residence, or sleeping place by one (1) person 

who maintains a household or by two (2) or more persons who 
maintain a common household and includes landlord-owned mobile 
homes. 

(B) Property that is leased for the exclusive purpose of being 
renovated by the lessee is not considered a dwelling unit within the 
meaning of this chapter; 

(4) “Good faith” means honesty in fact in the conduct of the transac- 
tion concerned; 

(5) “Landlord” means the owner, lessor, or sublessor of the premises, 
and it also means a manager of the premises who fails to disclose as 
required by this chapter; 

(6) “Organization” means a corporation, government, governmental 
subdivision or agency, business trust, estate, trust, partnership or 
association, two (2) or more persons having a joint or common interest, 
and any other legal or commercial entity; 

(7)(A) “Owner” means one (1) or more persons, jointly or severally, in 

whom is vested all or part of: 

(i) The legal title to property; or 

(ii) All or part of the beneficial ownership and a right to present 
use and enjoyment of the premises. 
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(B) “Owner” includes, but is not limited to, a mortgagee in posses- 
sion; 

(8) “Person” means an individual or organization; 

(9) “Premises” means a dwelling unit and the structure of which it is 
a part and facilities and appurtenances therein and grounds, areas, and 
facilities held out for the use of tenants generally or whose use is 
promised to the tenant; 

(10) “Rent” means the consideration payable for use of the premises, 
including late charges whether payable in lump sum or POROdS 
payments, excluding security deposits or other charges; 

(11) “Rental agreement” means all agreements, written or oral and 
valid rules adopted under this chapter embodying the terms and 
conditions concerning the use and occupancy of a dwelling unit and 
premises; 

(12) “Roomer” means a person occupying a dwelling unit: 

(A) That does not include the following facilities Pro ee by the 
landlord: | 

(i) Toilet; 

(ii) Bathtub or shower; 

Gi) Refrigerator; 

(iv) Stove; and 

(v) Kitchen sink; and 

(B) Where one (1) or more of these facilities are used in common by 
occupants in the structure; 

(13) “Security deposit” means a monetary deposit from the tenant to 
the landlord to secure the full and faithful performance of the terms and 
conditions of the rental agreement as provided in this chapter; 

(14)(A) “Single family residence” means a structure maintained and 

used as a single dwelling unit. 

(B) Notwithstanding that a dwelling unit shares one (1) or more 
walls with another dwelling unit, it is a single family residence if it 
has direct access to a street or thoroughfare and shares neither 
heating facilities, hot water equipment, nor any other essential 
facility or service with any other dwelling unit; 

(15) “Tenant” means a person entitled under a rental agreement to 
occupy a dwelling unit to the exclusion of others; and 

(16) “Willful” means an intentional attempt to avoid obligations 
under the rental agreement or the provisions of this chapter. 


History. Acts 2007, No. 1004, § 1; Amendments. The 2019 amendment 
2009, No. 482, §§ 2, 3; 2019, No. 315, inserted “or rule” in (2). 
§ 1689. 


SUBCHAPTER 5 — LANDLORD OBLIGATIONS 


SECTION. 
18-17-502. Implied _ residential quality 
standards. 
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18-17-502. Implied residential quality standards. 


(a) For all lease agreements or rental agreements entered into or 
renewed after November 1, 2021, and exclusive ofa lease to purchase or 
a lease with a purchase right and except when temporarily prevented 
by an act of God, the failure of, or caused by, public utility service, or 
other force majeure events to include without limitation any epidemic 
or pandemic that causes work stoppages, labor or material shortages, or 
required social distancing that impacts the ability to maintain or repair 
a premises, there shall be implied in all leases and rental agreements 
for residential purposes a requirement that a dwelling unit or single- 
family residence have, both at the time possession is delivered to the 
tenant or tenants named in the lease or rental agreement and through- 
out the term of the lease or rental agreement: 

(1) An available source of hot and cold running water; 

(2) An available source of electricity; 

(3) A source of potable drinking water; 

(4) Asanitary sewer system and plumbing that conform to applicable 
building and housing codes in existence at the time of installation; 

(5) A functioning roof and building envelope; and 

(6) A functioning heating and air conditioning system to the extent 
the heating and air conditioning system served the premises at the time 
the landlord and the tenant entered into the lease or rental agreement. 

(b) Unless the tenant agrees in writing to accept responsibility to 
renovate, remodel, or complete the renovation, remodeling, or construc- 
tion of the dwelling unit or single-family residence, the provisions of 
subsection (a) of this section shall supersede any contrary provision of 
an oral or written lease or rental agreement. 

(c) Alandlord shall be deemed to be in compliance with the require- 
ments of subsection (a) of this section: 

(1) If the landlord supplies the tenant, at the time possession is 
available to the tenant, a written form with which to list any defects 
listed in subsection (a) of this section and the tenant: 

(A) Signs the form without noting a defect of any item listed in 
subsection (a) of this section and takes possession of the premises; or 

(B) Fails to return the form to the landlord within two (2) business 
days; or 

(2) As to defects which arise after possession by the tenant, if the 
tenant delivers written notice to the landlord but the noncompliance: 

(A) Could not be remedied because the tenant refused the landlord 
entry to the premises for the purpose of correcting the defect; or 

(B) Was caused by the deliberate or negligent act or omission of: 

(i) The tenant; 

(ii) A member of the tenant’s family; 

(iii) Another occupant of or visitor on the premises; or 

(iv) Any person other than the landlord or the landlord’s agent. 

(d)(1) If a dwelling unit or single-family residence does not comply 
with subsection (a) of this section, the tenant is entitled to deliver 
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written notice of the noncompliance to the landlord by certified mail or ~ 
any other method provided by the lease or rental agreement and shall 
specify the acts and omissions constituting noncompliance. 

(2)(A) Ifthe payment of rent is current, noncompliance is not excused 
under subsection (c) of this section, and the landlord does not remedy 
the noncompliance within thirty (30) calendar days after receiving 
the notice required by subdivision (d)(1) of this section, the tenant’s 
sole remedy shall be to terminate the lease or rental agreement 
without penalty and receive a refund of any security deposit recov- 
erable under § 18-16-301 et seq. 

(B) However, if the implied quality standards were met as required 
by subsections (a)-(c) of this section, the landlord may apply the 
tenant’s security deposit to the payment of any damage to the 
premises as provided in § 18-16-301 et seq. in addition to any other 
remedy provided by applicable law. 

(3)(A) Nothing in this chapter shall be construed to excuse a tenant 

from paying rent. 

(B) Atenant shall not offset or withhold rent from the landlord for 
any alleged or actual violation of the implied quality standards listed 
in subsection (a) of this section. 

(e)(1) Nothing in this chapter, or in a lease or rental agreement, shall 
prohibit a tenant from making a correct installation at his or her 
expense of a battery-powered or plug-in smoke or carbon monoxide 
detector. 

(2) If a battery-powered or plug-in smoke or carbon monoxide detec- 
tor is installed, the tenant shall be solely responsible for: 

(A) Determining if the detector is operational; 

(B) Maintaining the device in working order; and 

(C) Any damage or repairs to the premises caused by the installa- 
tion or removal of the detector. 

(f) Nothing in this chapter shall be construed to: 

(1) Limit a landlord’s exercise of any remedy provided at law or 
equity upon a tenant’s default under a lease or rental agreement; or 

(2) Expand a landlord’s tort liability beyond the limits set by § 18- 
16-110. 

(g) Except as otherwise provided by this chapter, a landlord or tenant 
shall not agree in a lease or rental agreement to waive or forego any of 
the rights, duties, or remedies available under this chapter. 

(h) This section does not relieve the landlord from having to comply 
with any stricter applicable housing standard of a local government 
with jurisdiction. 


History. Acts 2021, No. 1052, § 1. 
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SUBCHAPTER 7 — LANDLORD REMEDIES 


18-17-701. Noncompliance with rental agreement — Failure to 
pay rent — Removal of evicted tenant’s personal 


property. 


RESEARCH REFERENCES 


ALR. Propriety of Landlord’s Imposi- 
tion of Fee for Late Payment of Rent. 49 
A.L.R.7th Art. 2 (2020). 

U. Ark. Little Rock L. Rev. Stephanie 
Mantell, Note: Fee-Shifting Statutes and 
Landlord-Tenant Law—A Call for the Re- 


peal of the English Rule “Loser Pays” 
System Regarding Contract Disputes and 
Its Effect on Low-Income Arkansas Ten- 
ants, 39 U. Ark. Little Rock L. Rev. 105 
(2016). 


18-17-703. Remedy after termination. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Stephanie 
Mantell, Note: Fee-Shifting Statutes and 
Landlord-Tenant Law—A Call for the Re- 
peal of the English Rule “Loser Pays” 


System Regarding Contract Disputes and 
Its Effect on Low-Income Arkansas Ten- 
ants, 39 U. Ark. Little Rock L. Rev. 105 
(2016). 


18-17-705. Landlord remedies for refusal of access to rental 


property. 


RESEARCH REFERENCES 


ALR. Notice or Consent Required for 
Landlord to Exercise Right to Entry for 


Inspection, Repair, or Maintenance. 49 
A.L.R.7th Art. 4 (2020). 


18-17-706. Payment of rent into court. 


RESEARCH REFERENCES 


U. Ark. Little Rock L. Rev. Stephanie 
Mantell, Note: Fee-Shifting Statutes and 
Landlord-Tenant Law—A Call for the Re- 
peal of the English Rule “Loser Pays” 


System Regarding Contract Disputes and 
Its Effect on Low-Income Arkansas Ten- 
ants, 39 U. Ark. Little Rock L. Rev. 105 
(2016). 


18-27-103 


PROPERTY 


D4 


SUBTITLE 3. PERSONAL PROPERTY 


- 


CHAPTER 27 
RIGHTS IN PERSONAL PROPERTY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


18-27-103. Abandonment of personal property. 


CASE NOTES 


Applicability. 

In a replevin action to recover personal 
property that remained on real property 
that was sold at a 2013 foreclosure sale, 
this section enacted in 2015 did not apply 
retroactively to support defendants’ argu- 
ment that the front end loader could be 


deemed abandoned as a matter of law; 
this section is not similar to a statute of 
limitations as it addresses property 
rights, and thus is a matter affecting 
substantive rights. Hermitage Newark, 
LLC v. Ark. Sand Co., 2020 Ark. App. 214, 
599 S.W.3d 654 (2020). 


CHAPTER 28 
UNCLAIMED PROPERTY 


SUBCHAPTER. 
2. UNCLAIMED Property Act. 
4. MINERAL PROCEEDS. 


SUBCHAPTER 2 — UNCLAIMED Property Act 


SECTION. 

18-28-202. Presumptions 
ment. 

18-28-207. Report of abandoned property. 

18-28-209. Notice and publication of lists 
of abandoned property. 


of abandon- 


Effective Dates. Acts 2019, No. 325, 
§ 4: Mar. 6, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that under the current provisions of 
the Unclaimed Property Act, § 18-28-201 
et seq., the Auditor of State may not 
deposit unclaimed property funds with 
the State Treasurer for investment pur- 
poses; and that the unclaimed property 
funds are currently held in the Unclaimed 
Property Proceeds Trust Fund accruing 
minute interest; that the authority to in- 
vest funds in the State Treasury Money 
Management Trust will generate a 


SECTION. 

18-28-212. Public sale of abandoned prop- 
erty. 

18-28-213. Deposit of funds. — Defini- 
tion. 


greater financial return to be used for the 
benefit of the state. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 

Acts 2019, No. 492, § 2: Mar. 15, 2019. 
Emergency clause provided: “It is found 
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and determined by the General Assembly 
of the State of Arkansas that under the 
current provisions of the Unclaimed Prop- 
erty Act, § 18-28-201 et seq., the Auditor 
of State may not sell securities received 
from a holder within the first three (3) 
years of custody; that security manage- 
ment costs and fees are costly; and that 
liquidating the securities upon receipt 
would save the state money and enable 
the state to invest the proceeds for a 
greater financial return to the state. 


18-28-202 


Therefore, an emergency is declared to 
exist, and this act being immediately nec- 
essary for the preservation of the public 
peace, health, and safety shall become 
effective on: (1) The date of its approval by 
the Governor; (2) If the bill is neither 
approved nor vetoed by the Governor, the 
expiration of the period of time during 
which the Governor may veto the bill; or 
(3) If the bill is vetoed by the Governor 
and the veto is overridden, the date the 
last house overrides the veto.” 


18-28-202. Presumptions of abandonment. 


(a) Property is presumed abandoned if it is unclaimed by the 
apparent owner during the time stated below for the particular prop- 
erty: 

(1) Traveler’s check, fifteen (15) years after issuance; 

(2) Money order, seven (7) years after issuance; 

(3) Stock or other equity interest in a business association or 
financial organization, including a security entitlement under the 
Uniform Commercial Code — Investment Securities, § 4-8- 101 et seq., 
seven (7) years after the earlier of: 

(A) The date of the most recent dividend, stock split, or other 
distribution unclaimed by the apparent owner; 

(B) The date of the second mailing of a statement of account or 
other notification or communication that was returned as undeliver- 
able or after the holder discontinued mailings, notifications, or 
communications to the apparent owner; or 

(C) The date that the security holder or payee is presumed lost or 
unresponsive under 17 C.F.R. § 240.17Ad-17, as it existed on Janu- 
ary 23, 2013; 

(4) Debt of a business association or financial organization, other 
than a bearer bond or an original issue discount bond, three (3) years 
after the date of the most. recent interest payment unclaimed by the 
apparent owner; 

(5) A demand, savings, or time deposit, including a deposit that is 
automatically renewable, three (3) years after the earlier of maturity or 
the date of the last indication by the owner of interest in the property; 
but a deposit that is automatically renewable is not matured for 
purposes of this section upon its initial date of maturity, unless the most 
recent correspondence from the financial organization to the owner has 
been returned unclaimed or undelivered to the financial organization 
by the postal service; 

(6) Money or credits owed to a customer as a result of a retail 
business transaction, three (3) years after the obligation accrued; 

(7) Amount owed by an insurer on a life or endowment insurance 
policy or an annuity that has matured or terminated, three (3) years 
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after the obligation to pay arose or, in the case of a policy or annuity 
payable upon proof of death, three (3) years after the insured has 
attained, or would have attained if living, the limiting age under the 
mortality table on which the reserve is based; 

(8) Property distributable by a business association or financial 
organization in a course of dissolution, one (1) year after the property 
becomes distributable; 

(9) Property received by a court as proceeds of a class action, and not 
distributed pursuant to the judgment, one (1) year after the distribution 
date; 

(10) Property held by a court, government, governmental subdivi- 
sion, agency, or instrumentality, one (1) year after the SU becomes 
distributable: 

(11) Wages or other compensation for personal services, one (1) year 
after the compensation becomes payable; 

(12) Deposit or refund owed to a subscriber by a utility, one (1) year 
after the deposit or refund becomes payable; 

(13) Property in an individual retirement account, defined benefit 
plan, or other account or plan that is qualified for tax deferral under the 
income tax laws of the United States, three (3) years after the earliest 
of the date of the distribution or attempted distribution of the property, | 
the date of the required distribution as stated in the plan or trust 
agreement governing the plan, or the date, if determinable by the 
holder, specified in the income tax laws of the United States by which 
distribution of the property must begin in order to avoid a tax penalty; 

(14) All other property, three (3) years after the owner’s right to 
demand the property or after the obligation to pay or distribute the 
property arises, whichever first occurs; and 

(15) Unclaimed property payable or distributable in the course of a 
demutualization of an insurance company three (3) years after the 
earlier of: 

(A) The date of last contact with the policy holder; or 
(B) The date the property became payable or distributable. 

(b) At the time that an interest is presumed abandoned under 
subsection (a), any other property right accrued or accruing to the 
owner as a result of the interest, and not previously presumed aban- 
doned, is also presumed abandoned. 

(c) Property is unclaimed if, for the applicable period set forth in 
subsection (a), the apparent owner has not communicated in writing or 
by other means reflected in a contemporaneous record prepared by or on 
behalf of the holder, with the holder concerning the property or the 
account in which the property is held, and has not otherwise indicated 
an interest in the property. Acommunication with an owner by a person 
other than the holder or its representative who has not in writing 
identified the property to the owner is not an indication of interest in 
the property by the owner. 

(d) An indication of an owner’s interest in property includes: 

(1) the presentment of a check or other instrument of payment of a 
dividend or other distribution made with respect to an account or 
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underlying stock or other interest in a business association or financial 
organization or, in the case of a distribution made by electronic or 
similar means, evidence that the distribution has been received; 

(2) owner-directed activity in the account in which the property is 
held, including a direction by the owner to increase, decrease, or change 
the amount or type of property held in the account; 

(3) the making of a deposit to or withdrawal from a bank account; 

(4) correspondence from the financial organization to the owner of 
the property by mail, which correspondence has not been returned 
unclaimed or undelivered to the financial organization by the postal 
service; and 

(5) the payment of a premium with respect to a property interest in 
an insurance policy; but the application of an automatic premium loan 
provision or other nonforfeiture provision contained in an insurance 
policy does not prevent a policy from maturing or terminating if the 
insured has died or the insured or the beneficiary of the policy has 
otherwise become entitled to the proceeds before the depletion of the 
cash surrender value of a policy by the application of those provisions. 

(e) Property is payable or distributable for purposes of this subchap- 
ter notwithstanding the owner’s failure to make demand or present an 
instrument or document otherwise required to obtain payment. 


History. Acts 1999, No. 850, § 2; 2001, et seq., seven (7) years” for “§ 4-8-101 et 
No. 798, §§ 1, 2; 2003, No. 491, § 1; 2015, seq. (UCC — Investment Securities), five 
No. 10389, § 1; 2017, No. 421, § 1. (5) years” in the introductory language of 

Amendments. The 2017 amendment  (a)(3); added (a)(3)(C); and made stylistic 
substituted “the Uniform Commercial changes. 

Code — Investment Securities, § 4-8-101 


18-28-207. Report of abandoned property. 


(a) A holder of property presumed abandoned shall make a report to 
the administrator concerning the property. 

(b) The report must be verified and must contain: 

(1) a description of the property; 

(2) except with respect to a traveler’s check or money order, the 
name, if known, and last known address, if any, and the social security 
number or taxpayer identification number, if readily ascertainable, of 
the apparent owner of property of the value of fifty dollars ($50.00) or 
more; 

(3) an aggregated amount of items valued under fifty dollars ($50.00) 
each; 

(4) in the case of an amount of fifty dollars ($50.00) or more held or 
owing under an annuity or a life or endowment insurance policy, the full 
name and last known address of the annuitant or insured and of the 
beneficiary; 

(5) in the case of property held in a safe deposit box or other 
safekeeping depository, an indication of the place where it is held and 
where it may be inspected by the administrator, and any amounts 
owing to the holder; 


18-28-207 PROPERTY ; 58 


(6) the date, if any, on which the property became payable, demand- 
able, or returnable, and the date of the last transaction with the 
apparent owner with respect to the property; and 

(7) other information that the administrator by rule prescribes as 
necessary for the administration of this subchapter. 

(c) If a holder of property presumed abandoned is a successor to 
another person who previously held the property for the apparent 
owner or the holder has changed its name while holding the property, 
the holder shall file with the report its former names, if any, and the 
known names and addresses of all previous holders of the property. 

(d) The report must be filed before November 1 of each year and 
cover the twelve (12) months next preceding July 1 of that year, but a 
report with respect to a life insurance company, including the report 
and remittance of unclaimed insurance company demutualization pro- 
ceeds made under § 18-28-202(a)(15), must be filed before May 1 of 
each year for the calendar year next preceding. 

(e)(1) The holder of property presumed abandoned shall send written 
notice to the apparent owner, not more than one hundred eighty (180) 
days or less than ninety (90) days before filing the report, stating that 
the holder is in possession of property subject to this subchapter, if: 

(A) the holder has in its records an address for the apparent owner 
which the holder’s records do not disclose to be inaccurate; 

(B) the claim of the apparent owner is not barred by a statute of 
limitations; and 

(C) the value of the property is fifty dollars ($50.00) or more. 

(2) If the property presumed abandoned is a security or security 
entitlement under the Uniform Commercial Code — Investment Secu- 
rities, § 4-8-101 et seq., or tangible property held in a safe deposit box 
or other safekeeping depository in this state, the holder shall send the 
notice required under subdivision (e)(1) of this section by letter. 

(f) Before the date for filing the report, the holder of property 
presumed abandoned may request the administrator to extend the time 
for filing the report. The administrator may grant the extension for 
good cause. The holder, upon receipt of the extension, may make an 
interim payment on the amount the holder estimates will ultimately be 
due, which terminates the accrual of additional interest on the amount 
paid. 

(g) The holder of property presumed abandoned shall file with the 
report an affidavit stating that the holder has complied with subsection 
(e). 


History. Acts 1999, No. 850, § 7; 2003, days” for “one hundred twenty (120) days” 
No. 491, § 2; 2017, No. 622, § 1. and “ninety (90) days” for “sixty (60) 

Amendments. The 2017 amendment days”; redesignated former (e)(1) through 
redesignated former (e) as (e)(1); in (e)(1), (e)(8) as (e)(1)(A) through (e)(1)(C); and 
substituted “one hundred eighty (180) added (e)(2). 
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18-28-209. Notice and publication of lists of abandoned prop- 
erty. 


(a) The administrator shall publish a notice by November 30 of the 
next year following the year in which abandoned property has been paid 
or delivered to the administrator. 

(b)(1) The notice must be published in a newspaper of general 
circulation in each county of this state. 

(2) The notice shall: 

(A) Be in a form that, in the judgment of the administrator, is 
likely to attract the attention of the potential owners of the unclaimed 
property; 

(B) Contain: 

(i) A statement explaining that the property the administrator is 
holding is presumed to be abandoned and has been taken into the 
protective custody of the administrator; and 

(ii) Astatement explaining that additional information concerning 
the property may be obtained by consulting one (1) or more of the 
following: 

(a) The internet address of the administrator’s official website; 

(6) The telephone number for the administrator’s office; and 

(c) Posting of a notice at the county courthouse; and 

(C) Contain a statement that information about the property and 
its return to the owner is available to a person having a legal or 
beneficial interest in the property, upon request to the administrator. 


History. Acts 1999, No. 850, § 9; 2015, Amendments. The 2021 amendment 
No. 592, § 1; 2021, No. 77, § 1. rewrote the section. 


18-28-212. Public sale of abandoned property. 


(a)(1). Except as otherwise provided in this section, the administra- 
tor, within three (3) years after the receipt of abandoned property, shall 
sell it to the highest bidder at public sale at a location in the state which 
in the judgment of the administrator affords the most favorable market 
for the property. The administrator may decline the highest bid and 
reoffer the property for sale if the administrator considers the bid to be 
insufficient. The administrator need not offer the property for sale if the 
administrator considers that the probable cost of sale will exceed the 
proceeds of the sale. 

(2) A sale held under this section must be preceded by a single 
publication of notice, at least three (3) weeks before sale, in a newspa- 
per of general circulation in the county in which the property is to be 
sold. However, the administrator is not required to publish notice under 
this section if the abandoned property will be sold through an Internet 
auction. 

(b)(1)(A) Securities listed on an established stock exchange shall be 

sold at prices prevailing on the exchange at the time of sale. 
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(B) Other securities may be sold over the counter at prices prevail- 
ing at the time of sale or by a reasonable method selected by the 
administrator. 

(2) The administrator may sell securities upon receipt of the securi- 
ties from the holder. . 

(3)(A) A person making a claim under this subchapter is entitled to 

receive the: 

(i) Securities delivered by the holder to the administrator if the 
securities still remain in the custody of the administrator; or | 

(ii) Proceeds received from the sale of the securities, less any fees 
and expenses incurred from the sale. 

(B) Aperson may not maintain an action or bring a proceeding for 
any appreciation or depreciation in the value of the securities that 
may occur after delivery by the holder to the administrator against: 

(i) The state; 

(ii) The administrator; 

(iii) The holder; 

(iv) A securities transfer agent; 

(v) An auctioneer; or 

(vi) An agent acting for or on behalf of the holder or administrator. 
(c) A purchaser of property at a sale conducted by the administrator 

pursuant to this subchapter takes the property free of all claims of the 
owner or previous holder and of all persons claiming through or under 
them. The administrator shall execute all documents necessary to 
complete the transfer of ownership. 


History. Acts 1999, No. 850, § 12; subdivided (b) into (b)(1) and (b)(2); re- 
2005, No. 175, § 2; 2019, No. 492, § 1. wrote (b)(2) and added (b)(3); and made 
Amendments. The 2019 amendment _ stylistic changes. 


18-28-213. Deposit of funds. — Definition. 


(a)(1) The funds received under this subchapter, including the pro- 
ceeds from the sale of abandoned property, shall be deposited by the 
administrator into a special trust fund to be known as the “Unclaimed 
Property Proceeds Trust Fund”, from which he or she shall make 
prompt payment of claims allowed by him or her as provided under this 
subchapter. 

(2) The funds shall be deposited into accounts in one (1) or more 
financial institutions authorized to do business in this state and may 
then be transferred into the State Treasury Money Management Trust 
to be administered in accordance with the laws of this state. 

(3)(A) Before making the deposit, the administrator shall record: 

(i) The name and last known address of each person appearing 
from the holder’s reports to be entitled to the abandoned property; 

(ii) The name and last known address of each insured or annui- 
tant; and 
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(iii) The policy or contract number, the name of the life insurance 
corporation, and the amount due under each policy or contract listed 
in the report of a life insurance corporation. 

(B) The record shall be available for public inspection at all 
reasonable business hours. 

(b) At the end of each fiscal year, the administrator shall withdraw 
from the Unclaimed Property Proceeds Trust Fund an amount neces- 
sary to reimburse the State Central Services Fund, or its successor fund 
or fund account, for moneys expended for personal services and oper- 
ating expenses of administering and enforcing this subchapter. 

(c)(1)(A)G) At least one (1) time each fiscal year, the administrator 

shall transfer to the treasurer of the reporting county all funds 

collected from that county that have not been claimed and that have 
been held for a full three (3) years. 

(ii) The funds received by the treasurer shall be deposited into the 
general fund of the reporting county. 

(ii) The reporting county may use the funds for any purpose for 
which it may use general revenues. 

(B)G) After the administrator returns funds to the county, the state 
is released from its indemnity of the county under § 18-28-210(b) and 
(f). 

(ii) The county receiving the funds shall maintain an accounting of 
the funds in perpetuity, unless payment upon a valid claim is made. 

(iii) If the rightful owner or the owner’s heirs or assigns ever 
appear and petition the county for the return of the funds after 
providing proof of ownership, the county shall pay the funds to the 
rightful owner from the general fund of the county. 

(iv) For purposes of this section, “proof of ownership” means a 
finding by a court of competent jurisdiction that the person petition- 
ing the county is, in fact, the rightful owner, heir, or assignee. 

(2) At least one (1) time each fiscal year, the administrator shall 
transfer to the general revenues of the state eighteen million dollars 
($18,000,000) from the remaining funds that have been collected and 
held for a full three (3) years, less the amount transferred to the State 
Central Services Fund, or its successor fund or fund account, as 
required by this subchapter. 

(d) Each bank depository of unclaimed property funds shall secure 
the funds to the extent of the amount of the balance of the funds any 
time on hand and in such manner as the administrator shall require. 


History. Acts 1999, No. 850, § 13; The 2021 amendment substituted 
2001, No. 1261, § 2; 2003, No. 1033,§ 1; “eighteen million dollars ($18,000,000) 
2011, No. 616, § 1; 2019, No. 325, § 1; from the remaining funds” for “all remain- 
2021, No. 86, § 1. ing funds” in (c)(2). | 

Amendments. The 2019 amendment 
rewrote (a). 
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SUBCHAPTER 4 — MINERAL PROCEEDS 


SECTION. 
18-28-403. Abandoned mineral proceeds 
— Disposition of funds. 


Effective Dates. Acts 2019, No. 325, 
§ 4: Mar. 6, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that under the current provisions of 
the Unclaimed Property Act, § 18-28-201 
et seq., the Auditor of State’ may not 
deposit unclaimed property funds with 
the State Treasurer for investment pur- 
poses; and that the unclaimed property 
funds are currently held in the Unclaimed 
Property Proceeds Trust Fund accruing 
minute interest; that the authority to in- 
vest funds in the State Treasury Money 


Management Trust will generate a 
greater financial return to be used for the 
benefit of the state. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
safety shall become effective on: (1) The 
date of its approval by the Governor; (2) If 
the bill is neither approved nor vetoed by 
the Governor, the expiration of the period 
of time during which the Governor may 
veto the bill; or (3) If the bill is vetoed by 
the Governor and the veto is overridden, 
the date the last house overrides the veto.” 


18-28-403. Abandoned mineral proceeds — Disposition of funds. 


(a)(1)(A) All mineral proceeds that are held or owing by the holder 
and that have remained unclaimed by the owner for longer than three 
(3) years after the mineral proceeds became payable or distributable 
are presumed abandoned. 

(B) Abandoned mineral proceeds are subject to the Pte 
property provisions of the Unclaimed Property Act, § 18-28-201 et 
seq., except that funds received by the Auditor of State under this 
section shall be deposited by the Auditor of State into a special trust 
fund to be known as the “Abandoned Mineral Proceeds Trust Fund”. 

(C) The funds shall be deposited into accounts in one (1) or more 
financial institutions authorized to do business in this state and may 
then be transferred into the State Treasury Money Management 
Trust to be administered in accordance with the laws of this state. 
(2)(A) However, upon petition of the county attorney of the county in 
which the abandoned minerals were produced or severed, abandoned 
mineral proceeds that are held pursuant to leases executed by 
receivers or their successors appointed by a court of proper jurisdic- 
tion, shall be remitted by the holder to the county in which the 
minerals were produced or severed and deposited into the county 
general fund. 

(B) The county attorney shall publish notice of his or her petition 
in a legal newspaper having general circulation in the county, and the 
notice shall be published at least one (1) time. 

(3) The holder of abandoned mineral proceeds turned over to the 
Auditor of State under this section shall provide the following informa- 
tion to the Auditor of State: 
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(A) The name and last known address of the property owner; 

(B) The applicable well name, uncontrolled lease name, or unitized 
area name as recognized by the Oil and Gas Commission; 

(C) Either: . 

(i) The county, section, township, and range of the well; or 

(ii) The county, section, township, and range from which the 
abandoned minerals were severed or produced; and 

(D) Any other information required by the Auditor of State. 

(b) The Abandoned Mineral Proceeds Trust Fund shall be used by the 
Auditor of State to pay the claims of persons establishing ownership of 
mineral proceeds in possession of the state under this subchapter and 
for the enforcement and administration of this subchapter. At least one 
(1) time each fiscal year, the Auditor of State shall transfer to the 
County Aid Fund in the State Treasury all funds in the Abandoned 
Mineral Proceeds Trust Fund in excess of an amount determined by the 
Auditor of State to be sufficient to pay the anticipated expenses and 
claims of the Abandoned Mineral Proceeds Trust Fund. 

(c)(1) Funds credited to the County Aid Fund pursuant to the 
provisions of this subchapter shall annually be equally distributed 
among all the counties in the state by the Treasurer of State. 

(2) All funds remitted to the respective counties shall be credited to 
the county general fund. 


History. Acts 1987, No. 362, § 2; 1987 
(1st Ex. Sess.), No. 35, § 1; 1989, No. 904, 
§ 1; 1989 (8rd Ex. Sess.), No. 39, § 2; 
1993, No. 1153, § 12; 1995, No. 748, § 1; 
2003, No. 13807, § 1; 2013, No. 1130, § 10; 
2015, No. 1039, § 3; 2019, No. 325, § 2. 

Amendments. The 2019 amendment, 


in (a)(1)(C), inserted “and may then be 
transferred into the State Treasury 
Money Management Trust”, deleted “per- 
taining to the appropriation, administra- 
tion, and expenditure of cash funds” fol- 
lowing the second occurrence of “state”, 
and made stylistic changes. 


SUBTITLE 4. MORTGAGES AND LIENS 


CHAPTER 41 
LANDLORDS’ LIENS 


SECTION. 

18-41-101. Lien on crop — Period effec- 
tive — Definition. 

18-41-103. Lien for advances — Enforce- 
ment. 


SECTION. 
18-41-108. Attachment to enforce. 


18-41-101. Lien on crop — Period effective — Definition. 


(a) Every landlord shall have a lien upon the crop grown upon the 
demised premises in any year for rent that shall accrue for the year. 

(b)(1) The lien is perfected and shall have priority over a conflicting 
security interest in or agricultural lien on the crop regardless of when 
the conflicting security interest or agricultural lien is perfected. 
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(2) The lien shall continue for six (6) months after the last install- 
ment of rent under the rental agreement becomes due and payable, and 


no longer. 


(c)(1) As used in this section, “rent” means all payments to be made 
to the landlord under the rental agreement. 
(2) “Rent” includes a payment paid on behalf of the tenant by a 


government agency or other entity. 


History. Acts 1868, No. 67, § 1, p. 245; 
C. & M. Dig., § 6889; Pope’s Dig., § 8845; 
A.S.A. 1947, § 51-201; Acts 2003, No. 32, 
§ 3; 2017, No. 569, §§ 1, 2. 


Amendments. The 2017 amendment 
substituted “last installment of rent under 
the rental agreement becomes” for “rent 
shall become” in (b)(2); and added (c). 


CASE NOTES 
ANALYSIS Sublessor. 
Circuit court did not clearly err in con- 
Priority. cluding that a sublessor was entitled to a 
Sublessor. landlord’s lien against crop proceeds as it 
gs never considered, much less decided, 
Priority. 


Landlord’s statutory lien on crops for 
the rent due is not subject to Article 9 of 
the Uniform Commercial Code; instead, 
the statutory lien has priority regardless 
of when a conflicting interest was per- 
fected. Agrifund, LLC v. Regions Bank, 
2020 Ark. 246, 602 S.W.3d 726 (2020). 


whether the original lease was valid since 
the lessor and the sublessor reached a 
settlement before trial; the circuit court 
therefore had no need to address the 
claims. Agrifund, LLC v. Regions Bank, 
2020 Ark. 246, 602 S.W.3d 726 (2020). 


18-41-102. Liability of subtenants. 


CASE NOTES 


Lien. 

This section does not foreclose a subles- 
sor from holding a landlord lien. The origi- 
nal landlord and the sublessor may both 
hold landlord liens against the subtenant. 
Agrifund, LLC v. Regions Bank, 2020 Ark. 
246, 602 S.W.3d 726 (2020). 

Circuit court did not clearly err in con- 
cluding that a sublessor was entitled to a 


landlord’s lien against crop proceeds as it 
never considered, much less decided, 
whether the original lease was valid since 
the lessor and the sublessor reached a 
settlement before trial; the circuit court 
therefore had no need to address the 
claims. Agrifund, LLC v. Regions Bank, 
2020 Ark. 246, 602 S.W.3d 726 (2020). 


18-41-103. Lien for advances — Enforcement. 


(a)(1) In addition to the lien given by law to landlords, if any 


landlord, to enable his or her tenant or employee to make and gather 
the crop, shall advance the tenant or employee any necessary supplies, 
either of money, provisions, clothing, stock, or other necessary articles, 
the landlord shall have a lien upon the crop raised upon the premises 
for the value of the advances. 

(2) The lien is perfected and shall have priority over a conflicting 
security interest in or agricultural lien on the crop regardless of when 
the conflicting security interest or agricultural lien is perfected. 
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(b) This lien shall have preference over any mortgage or other 
conveyance of the crop made by the tenant or employee. 

(c) This lien may be enforced by an action of attachment before any 
court having jurisdiction, and the lien for advances and for rent may be 
joined and enforced in the same action. 


History. Acts 1885, No. 134, § 1,.p. 
225; C. & M. Dig., § 6890; Pope’s Dig., 
§ 8846; A.S.A. 1947, § 51-203; Acts 2003, 


Amendments. The 2017 amendment 
deleted “or justice of the peace” preceding 
“having jurisdiction” in (c). 


No. 32, § 4; 2017, No. 757, § 1. 


18-41-108. Attachment to enforce. 


(a) Any landlord who has a lien on the crop for rent shall be entitled 
to bring suit before a circuit court having jurisdiction and have a writ 
of attachment for the recovery of it, whether the rent is due or not, in 
the following cases: 

(1) If the tenant is about to remove the crop from the premises 
without paying the rent; or 

(2) If he or she has removed the crop, or any portion thereof, without 
the consent of the landlord. 

(b)(1) Before the writ of attachment is issued, the landlord or his or 
her agent or attorney shall file an affidavit of one (1) of the facts under 
subdivision (a)(1) or subdivision (a)(2) of this section, that the amount 
claimed is or will be due for rent, or will be the value of the portion of 
the crop agreed as rent, stating the time the rent became or would 
become due and that he or she has a lien on the crop for rent. 

(2) The landlord or his or her agent or attorney shall file with the 
clerk of the court a bond to the defendant, with sufficient security, in 
double the amount of his or her claim as sworn to, conditioned that he 
or she will prove his or her debt or demand and his or her lien in a trial, 
or that he or she will pay damages against him or her. 

(c) The writ of attachment may be levied on the crop in the posses- 
sion of the tenant or anyone holding it in his or her right or in the 
possession of a purchaser from him or her with notice of the lien of the 
landlord. 

(d) If the rent is not due at the commencement of the suit, the trial 
shall be stayed until it becomes due, and the attachment, at any time 
before final trial, may be dissolved in the manner prescribed by law, and 
the cause proceed as other suits. 


History. Acts 1860, No. 51, §§ 1-4, p. substituted “is issued” for “shall issue”, 


101; C. & M. Dig., §§ 6897-6900; Pope’s 
Dig., §§ 8853-8856; A.S.A. 1947, §§ 51- 
206 — 51-209; Acts 2017, No. 757, § 2. 
Amendments. The 2017 amendment, 
in the introductory language of (a), substi- 
tuted “circuit court having: jurisdiction” 
for “justice of the peace or in the circuit 
court, as the case may be”; substituted “If” 
for “When” in (a)(1) and (a)(2); in (b)(1), 


deleted “make and” preceding “file”, sub- 
stituted “under” for “provided for in”, and 
deleted “which shall be therein stated” 
following “claimed”, “to be received” fol- 
lowing “agreed”, and “when” following 
“the time”; in (b)(2), substituted “the clerk 
of the court” for “the justice or clerk, as the 
case may be”, and deleted “of law” follow- 
ing “trial” and “as shall be adjudged” fol- 
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lowing “damages”; and substituted “If the 
rent is not due” for “If the rent shall not be 
due” in (d). 
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CHAPTER 42 


LIENS OF EMPLOYERS AND EMPLOYEES UNDER 
CONTRACT 


SECTION. 
18-42-109. Proceedings to enforce liens. 


18-42-109. Proceedings to enforce liens. 


Proceedings for the enforcement of liens under this chapter are 
governed in the circuit court by the law regulating mechanics’ liens. 


History. Acts 1883, No. 96, § 7, p. 176; 
C. & M. Dig., § 6887; Pope’s Dig., § 8843; 
A.S.A. 1947, § 51-509; Acts 2017, No. 757, 
§ 3. 

Amendments. The 2017 amendment 


substituted “under this chapter are” for 
“provided for in this chapter shall be”, and 
deleted “and before justices of the peace by 
the law regulating attachments before 
justices” following “liens” at the end. 


CHAPTER 43 
LABORERS’ LIENS GENERALLY 


SECTION. 
18-43-106. Filing of sworn statement. 
18-43-107. Notice of action. 


18-43-106. Filing of sworn statement. 


(a)(1) Every person who has a lien as provided in this section and 
§§ 18-43-101, 18-43-104, 18-43-105, 18-43-107—18-43-110, and 18-43- 
112—18-43-117 and wishes to avail himself or herself of the lien by an 
action before a court having jurisdiction. 

(2)(A) The claimant shall make a sworn statement of the amount due 

after all just credits are given, to the best of his or her knowledge and 

belief, and state the kind of service, and for whom rendered, materi- 
als furnished, etc. The statement shall also contain a list of land, 
property, crops, or other productions of his or her labor charged. 

(B) The truth of the sworn statement may be put in issue as in 


cases of attachment. 


(b) The justice of the peace shall keep the statement on file and shall 
enter a brief of the case on his or her judgment docket. 


History. Acts 1868, No. 64, §§ 5, 7, p. 
224; C. & M. Dig., §§ 6849, 6850, 6852; 
Pope’s Dig., §§ 8805, 8806, 8808; A.S.A. 
1947, §§ 51-302, 51-304; Acts 2017, No. 
tol, 94: 

Amendments. The 2017 amendment 


substituted “by an action before a court 
having jurisdiction” for “shall, if the 
amount is less than one hundred dollars 
($100), and may, at his or her own discre- 
tion, if the amount does not exceed three 
hundred dollars ($300), go before any jus- 
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tice of the peace in the county where the 
lien exists” in (a)(1). 


18-43-107. Notice of action. 


(a)(1) The party initiating the action shall cause notice to be given to 
the defendant in the usual way. 

(2) However, if the defendant is a nonresident, the notice will be 
given by at least two (2) insertions in the county newspaper or by 
posting three (3) notices, two (2) in the most public places in the 
township where the property is and the other at the county clerk’s 
office, to appear and show cause why judgment shall not be rendered 
and the property sold. 

(b) Notice shall be given at least ten (10) days before the day of trial 
and must be accompanied by a copy of the sworn statement of the 
plaintiff. 

History. Acts 1868, No. 64, § 6, p. 224; Amendments. The 2017 amendment 
C. & M. Dig., § 6851; Pope’s Dig., § 8807; substituted “The party initiating the ac- 


A.S.A. 1947, § 51-303; Acts 2017, No. 757, tion” for “The justice of the peace” in 
§ 5. (a)(1). : 


CHAPTER 44 
MECHANICS’ AND MATERIALMEN’S LIENS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
5. Bonps. 
SUBCHAPTER 1 — GENERAL PROVISIONS 
SECTION. SECTION. 
18-44-115. Notice to owner by contractor 18-44-117. Filing of lien. 


— Definitions. 


18-44-106. “Owner” defined. 
CASE NOTES 


Cited: Fla. Oil Inv. Grp., LLC v. Good- 
win & Goodwin, Inc., 2016 Ark. App. 380, 
499 S.W.3d 674 (2016). 


18-44-115. Notice to owner by contractor — Definitions. 


(a)(1) No lien upon residential real estate containing four (4) or fewer 
units may be acquired by virtue of this subchapter unless the owner of 
the residential real estate, the owner’s authorized agent, or the owner’s 
registered agent has received, by personal delivery or by certified mail, 
a copy of the notice set out in this subsection. 
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(2) The notice required by this subsection shall not require the ~ 
signature of the owner of the residential real estate,-the owner’s 
authorized agent, or the owner’s registered agent in an instance when 
the notice is delivered by certified mail. 

(3) It shall be the duty of the residential contractor to give the owner, 
the owner’s authorized agent, or the owner’s registered agent the notice 
set out in this subsection on behalf of all potential lien claimants before 
the commencement of work. 

(4) If a residential contractor fails to give the notice required under 
this subsection, then the residential contractor may not avail himself or 
herself of the benefit of the lien provided for in this subchapter. 

(5)(A) Any potential lien claimant may also give notice. 

(B)G) If before commencing work or supplying goods a subcontrac- 
tor, material supplier, laborer, or other lien claimant gives notice 
under this section, the notice shall be effective for all subcontractors, 
material suppliers, laborers, and other lien claimants not withstand- 
ing that the notice was given after the project commences as defined 
under § 18-44-110(a)(2). 

(ii) If the notice relied upon by a lien claimant to establish a lien 
under this subchapter is given by another lien claimant under 
subdivision (a)(5)(B)G) of this section after the project commences, 
the lien of the lien claimant shall secure only the labor, material, and 
services supplied after the effective date of the notice under subdivi- 
sion (a)(5)(B)G) of this section. 

(C) However, no lien may be claimed by any subcontractor, laborer, 
material supplier, or other lien claimant unless the owner of the 
residential real estate, the owner’s authorized agent, or the owner’s 
registered agent has received at least one (1) copy of the notice, which 
need not have been given by the particular lien claimant. 

(6) A residential contractor who fails to give the notice required by 
this subsection is guilty of a violation pursuant to § 5-1-108 and upon 
pleading guilty or nolo contendere to or being found guilty of failing to 
give the notice required by this subsection shall be punished by a fine 
not exceeding one thousand dollars ($1,000). 

(7) The notice set forth in this subsection may be incorporated into 
the contract or affixed to the contract and shall be conspicuous, set out 
in boldface type, worded exactly as stated in all capital letters, and shall 
read as follows: 


“IMPORTANT NOTICE TO OWNER 


I UNDERSTAND THAT EACH CONTRACTOR, SUBCON- 
TRACTOR, LABORER, SUPPLIER, ARCHITECT, ENGINEER, 
SURVEYOR, APPRAISER, LANDSCAPER, ABSTRACTOR, OR 
TITLE INSURANCE AGENT SUPPLYING LABOR, SERVICES, 
MATERIAL, OR FIXTURES IS ENTITLED TO A LIEN 
AGAINST THE PROPERTY IF NOT PAID IN FULL FOR THE 
LABOR, SERVICES, MATERIALS, OR FIXTURES USED TO 
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IMPROVE, CONSTRUCT, OR INSURE OR EXAMINE TITLE 
TO THE PROPERTY EVEN THOUGH THE FULL CONTRACT 
PRICE MAY HAVE BEEN PAID TO THE CONTRACTOR. I 
REALIZE THAT THIS LIEN CAN BE ENFORCED BY THE 
SALE OF THE PROPERTY IF NECESSARY. I AM ALSO 
AWARE THAT PAYMENT MAY BE WITHHELD TO THE CON- 
TRACTOR IN THE AMOUNT OF THE COST OF ANY SER- 
VICES, FIXTURES, MATERIALS, OR LABOR NOT PAID FOR. 
I KNOW THAT IT IS ADVISABLE TO, AND I MAY, REQUIRE 
THE CONTRACTOR TO FURNISH TO ME A TRUE AND 
CORRECT FULL LIST OF ALL SUPPLIERS AND SERVICE 
PROVIDERS UNDER THE CONTRACT, AND I MAY CHECK 
WITH THEM TO DETERMINE IF ALL MATERIALS, LABOR, 
FIXTURES, AND SERVICES FURNISHED FOR THE PROP- 
ERTY HAVE BEEN PAID FOR. I MAY ALSO REQUIRE THE 
CONTRACTOR TO PRESENT LIEN WAIVERS BY ALL SUP- 
PLIERS AND SERVICE PROVIDERS, STATING THAT THEY 
HAVE BEEN PAID IN FULL FOR SUPPLIES AND SERVICES 
PROVIDED UNDER THE CONTRACT, BEFORE I PAY THE 
CONTRACTOR IN FULL. IF A SUPPLIER OR OTHER SER- 
VICE PROVIDER HAS NOT BEEN PAID, I MAY PAY THE 
SUPPLIER OR OTHER SERVICE PROVIDER AND CON- 
TRACTOR WITH A CHECK MADE PAYABLE TO THEM 
JOINTLY. 
SIGNED: 


ADDRESS OF PROPERTY 
DATE: 


I HEREBY CERTIFY THAT THE SIGNATURE ABOVE IS 
THAT OF THE OWNER, REGISTERED AGENT OF THE 
OWNER, OR AUTHORIZED AGENT OF THE OWNER OF THE 
PROPERTY AT THE ADDRESS SET OUT ABOVE. 


CONTRACTOR” 


(8)(A) If the residential contractor supplies a performance and pay- 
ment bond or if the transaction is a direct sale to the property owner, 
the notice requirement of this subsection shall not apply, and the lien 
rights arising under this subchapter shall not be conditioned on the 
delivery and execution of the notice. 

(B) Asale shall be a direct sale only if: 

(i) The property owner orders materials or services from the lien 
claimant; and 

(ii) The lien claimant is not a home improvement contractor as 
defined by § 17-25-502(1) or a residential building contractor as 
defined by § 17-25-502(2). 
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(b)(1)(A) The General Assembly finds that owners and developers of 
commercial real estate are generally knowledgeable and sophisti- 
cated in construction law, are aware that unpaid laborers, subcon- 
tractors, and material suppliers are entitled to assert liens against 
the real estate if unpaid, and know how to protect themselves against 
the imposition of mechanics’ and material suppliers’ liens. 

(B) The General Assembly further finds that consumers who 
construct or improve residential real estate containing four (4) or 
fewer units generally do not possess the same level of knowledge and 
awareness and need to be informed of their rights and responsibili- 
ties. 

(2) As used in this subsection: 

(A) “Commercial real estate” means: 

(i) Nonresidential real estate; and 

(ii) Residential real estate containing five (5) or more units; and 

(B) “Service provider” means an architect, an engineer, a surveyor, 
an appraiser, a landscaper, an abstractor, or a title insurance agent. 
(3) Because supplying the notice specified in subsection (a) of this 

section imposes a substantial burden on laborers, subcontractors, 
service providers, and material suppliers, the notice requirement 
mandated under subsection (a) of this section as a condition precedent 
to the imposition of a lien by a laborer, subcontractor, service provider, 
or material supplier shall apply only to construction of or improvement 
to residential real estate containing four (4) or fewer units. 

(4) No subcontractor, service provider, material supplier, or laborer 
shall be entitled to a lien upon commercial real estate unless the 
subcontractor, service provider, material supplier, or laborer notifies the 
owner of the commercial real estate being constructed or improved, the 
owner’s authorized agent, or the owner’s registered agent in writing 
that the subcontractor, service provider, material supplier, or laborer is 
currently entitled to payment but has not been paid. 

(5)(A) The notice shall be sent to the owner, the owner’s authorized 

agent, or the owner’s registered agent and to the contractor before 

seventy-five (75) days have elapsed from the time that the labor was 
supplied or the materials furnished. 

(B) The notice may be served by any: 

(i) Officer authorized by law to serve process in civil actions; 

(ii) Form of mail addressed to the person to be served with a return 
receipt requested and delivery restricted to the addressee or the 
agent of the addressee; or 

(iii) Means that provides written, third- ‘party verification of deliv- 
ery at any place where the owner, the owner’s registered agent, or the 
owner’s authorized agent maintains an office, conducts business, or 
resides. 

(C) When served by mail, the notice shall be complete when 
mailed. 

(D) If delivery of the mailed notice is refused by the addressee or 
the item is unclaimed: 
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(i) The lien claimant shall immediately send the owner, the own- 
er’s authorized agent, or the owner’s registered agent a copy of the 
notice by first class mail; and 

(ii) The unopened original of the item marked unclaimed or 
refused by the United States Postal Service shall be accepted as proof 
of service as of the postmarked date of the item. 

(6) The notice shall contain the following information: 

(A) A general description of the labor, service, or materials fur- 
nished, and the amount due and unpaid; 

(B) The name and address of the person furnishing the labor, 
service, or materials; 

(C) The name of the person who contracted for purchase of the 
labor, service, or materials; | 

(D) A description of the job site sufficient for identification; and 

(E) The following statement set out in boldface type and all capital 
letters: 


“NOTICE TO PROPERTY OWNER 


IF BILLS FOR LABOR, SERVICES, OR MATERIALS USED 
TO CONSTRUCT OR PROVIDE SERVICES FOR AN IM- 
PROVEMENT TO REAL ESTATE ARE NOT PAID IN FULL, A 
CONSTRUCTION LIEN MAY BE PLACED AGAINST THE 
PROPERTY. THIS COULD RESULT IN THE LOSS, 
THROUGH FORECLOSURE PROCEEDINGS, OF ALL OR 
PART OF YOUR REAL ESTATE BEING IMPROVED. THIS 
MAY OCCUR EVEN THOUGH YOU HAVE PAID YOUR CON- 
TRACTOR IN FULL. YOU MAY WISH TO PROTECT YOUR- 
SELF AGAINST THIS CONSEQUENCE BY PAYING THE 
ABOVE NAMED PROVIDER OF LABOR, SERVICES, OR 
MATERIALS DIRECTLY, OR MAKING YOUR CHECK PAY- 
ABLE TO THE ABOVE NAMED PROVIDER AND CONTRAC- 
TOR JOINTLY.” 


History. Acts 1979, No. 746, §§ 1-5; The 2021 amendment substituted “may 
1981, No. 669, § 1; 19838, No. 304, § 1; not avail himself or herself of the benefit 
A.S.A. 1947, §§ 51-608.1 — 51-608.6; Acts of the lien provided for in this subchapter” 
1995, No. 1298, § 7; 2005, No. 1994, § 98; for “is barred from ‘bringing an action 
2005, No. 2287, § 3; 2009, No. 454, § 3; either at law or in equity, including with- 
2011, No. 271, § 5; 2017, No. 808, 8 1; out limitation quantum meruit, to enforce 


2021, No. 984, § 1. any provision of a residential contract” in 
Amendments. The 2017 amendment (a)(4). 


added (a)(8)(B)(ii); and made stylistic 
changes. 


CASE NOTES 
Applicability. homeowner had ordered materials or ser- 


Under the plain wording of subdivision vices directly from a contractor, those 
(a)(8A) of this section, to the extent a _ transactions constituted direct sales, and 
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the contractor was not required to give the were no undisclosed suppliers or laborers. 
homeowner statutory notice as the home- Hammerhead Contr. & Dev., LLC v. Ladd, 
owner was in direct privity of contract 2016 Ark. 162, 489 S.W.3d 654 (2016). 
with the direct-sale contractor, and there 


18-44-117. Filing of lien. 


(a)(1) A person who wishes to avail himself or herself of the provi- 
sions of this subchapter has a duty to file with the clerk of the circuit 
court of the county in which the building, erection, or other improve- 
ment to be charged with the lien is situated and within one hundred 
twenty (120) days after the things specified in this subchapter have 
been furnished or the work or labor done or performed: 

(A) Ajust and true account of the demand due or owing to him or 
her after allowing all credits; and 
(B) An affidavit of notice attached to the lien account. 

(2)(A) The lien account shall contain a correct description of the 

property to be charged with the lien, verified by affidavit. 

(B) For real property, a street address is not a correct description 
of the property under subdivision (a)(2)(A) of this section. 

(3) The affidavit of notice shall contain: 

(A) A sworn statement evidencing compliance with the applicable 

notice provisions of §§ 18-44-114 — 18-44-116; 

(B) A copy of each applicable notice given under §§ 18-44-114 — 

18-44-116; and 

(C) Acopy of the proof of service required under § 18-44-114. 

(b)(1)(A) The clerk of the circuit court has a duty to endorse upon 

every account the date of its filing and to make an abstract of the 

account in a book kept by him or her for that purpose, properly 
indexed. 

(B) This abstract shall contain: 

(i) The date of the filing; | 

(ii) The name of the person laying or imposing the lien; 

(iii) The amount of the lien; 

(iv) The name of the person against whose property the lien is 
filed; and 

(v) A description of the property to be charged with the lien. 

(C) For real property, a street address is not a sufficient description 
under subdivision (b)(1)(B) of this section. 

(2) For this service, the person laying or imposing the lien shall 
submit the fee required by § 21-6-306 to the clerk of the circuit court, 
and the fee shall be taxed and collected as other costs in case there is a 
suit on the lien. 

(3) The clerk of the circuit court shall not file a lien account that does 
not contain the affidavits and attachments required by this section. 


History. Acts 1895, No. 146, 8§ 11,12, § 1; 1977, No. 333, § 3; A.S.A. 1947, 
p. 217; C. & M. Dig., §§ 6922, 6923; Pope’s §§ 12-1720, 51-613, 51-614; Acts 2005, 
Dig., §§ 8881, 8882; Acts 1945, No. 55, No. 2287, § 1; 2007, No. 810, § 1; 2009, 
§ 2; 1961, No. 239, § 1; 1963, No. 124, No. 454, § 3; 2019, No. 806, § 1. 
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Amendments. The 2019 amendment 
redesignated (a)(2) as (a)(2)(A) and added 
(a)(2)(B); added (a)(3)(C); added (b)(1)(C); 
rewrote (b)(2); substituted “clerk of the 


18-44-128. Attorney’s fee. 


18-44-501 


circuit court shall not” for “clerk shall 
refuse to” in (b)(3);.and made stylistic 
changes. 


CASE NOTES 


Prevailing Party. 

Subsection (b) of this section did not 
limit recovery of attorney’s fees to those 
owners who received notice of the intent to 
file a lien, who owned at the time the lien 
was filed, or who owned the property be- 


fore the lawsuit was filed, but rather, it 


applied to an owner who was a prevailing 
party. Thus, a party who had purchased 
the property after the lien was filed and 
was a prevailing party was entitled to 
attorney’s fees. Fla. Oil Inv. Grp., LLC v. 
Goodwin & Goodwin, Inc.; 2016 Ark. App. 
380, 499 S.W.3d 674 (2016). 


SUBCHAPTER 5 — Bonps 


SECTION. 

18-44-501. Purpose — Definitions. 

18-44-502. Exemption. 

18-44-5038. Public buildings and improve- 
ments — Definition. 

18-44-504. Construction by religious or 
charitable organizations. 


Effective Dates. Acts 2019, No. 910, 
§ 6346(b): July 1, 2019. Emergency clause 
provided: “It is found and determined by 
the General Assembly of the State of Ar- 
kansas that this act revises the duties of 
certain state entities; that this act estab- 
lishes new departments of the state; that 
these revisions impact the expenses and 
operations of state government; and that 
the sections of this act other than the two 
uncodified sections of this act preceding 
the emergency clause titled ‘Funding and 


SECTION. 

18-44-505. Option for private .construc- 
tion. 

18-44-506. Surety and conditions. 

18-44-507. Filing. 

18-44-508. Actions — Limitations. 


classification of cabinet-level department 
secretaries’ and “Transformation and Effi- 
ciencies Act transition team’ should be- 
come effective at the beginning of the 
fiscal year to allow for implementation of 
the new provisions at the beginning of the 
fiscal year. Therefore, an emergency is 
declared to exist, and Sections 1 through 
6343 of this act being necessary for the 
preservation of the public peace, health, 
and safety shall become effective on July 
1.,:2019:” 


18-44-501. Purpose — Definitions. 


(a) As used in this subchapter: 


(1) “Construction contract” means a contract for the construction, 
erection, alteration, demolition, or repair of a building, structure, or 


improvement; 


(2) “Public construction contract” means a contract for the construc- 
tion, erection, alteration, demolition, or repair of a public building, 
public structure, or public improvement, including without limitation a: 


(A) Levee; 
(B) Sewer; 
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(C) Drain; | 
(D) Road; 
(E) Street; 
(F) Highway; or 
(G) Bridge; and 
(3) “Real estate construction contract” means a contract for the 
construction, erection, alteration, demolition, or repair of a building, 
structure, or improvement located on privately owned real estate. 
(b) Liability imposed under this subchapter on any surety furnishing 
a payment bond or a performance bond is an integral part of the bond 
whether or not the liability is explicitly set out or assumed in the bond. 
(c) The purpose of this subchapter is to provide a uniform bonding 
procedure for payment bonds and performance bonds issued under 
contracts for the construction, erection, alteration, demolition, or repair 
of any building, structure, or improvement. 


History. Acts 1953, No. 351, § 4; 1957, Amendments. The 2021 amendment 
No. 209, § 2; A.S.A. 1947, § 51-635; Acts rewrote the section. 
2021, No. 986, § 1. 


18-44-502. Exemption. 


This subchapter shall not apply to any contract executed by the 
Arkansas Department of Transportation. 


History. Acts 1953, No. 351,§ 7;A.S.A. substituted “Department of Transporta- 
1947, § 51-638; Acts 2017, No. 707, § 40. tion” for “State Highway and Transporta- 
Amendments. The 2017 amendment tion Department”. 


18-44-503. Public buildings and improvements — Definition. 


(a) A public construction contract in a sum exceeding fifty thousand 
_ dollars ($50,000) shall not be entered into by the State of Arkansas or 
any subdivision of the state, by any county, municipality, school district, 
or other local taxing unit, or by any agency of the state, a subdivision of 
the state, a county, a municipality, a school district, or any other local 
taxing unit, unless the contractor furnishes to the party letting the 
contract a payment bond in a sum equal to the amount of the public 
construction contract. 

(b) A payment bond required under subsection (a) of this section 
shall cover all claims for labor and materials necessary or used for the 
pe aa construction contract, including without limitation a claim for 
the: 

(1) Wages of construction workers under the public construction 
contract; 

(2) Wages or salaries of supervisory and administrative personnel 
under the public construction contract; 

(3) Use of temporary facilities; 

(4) Purchase or rental of any machinery, equipment, or hand tools 
not customarily owned by construction workers; 

(5) Purchase of building permits; 
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(6) Payment of construction testing fees; 

(7) Purchase of fuel oil and gasoline; 

(8) Payment of premiums for bonds and liability and workers’ 
compensation insurance; 

(9) Taxes or payments due to the state or any political subdivision of 
the state arising from the wages earned by construction workers under 
the public construction contract or in connection with the public 
construction contract; and 

(10) Wages earned by workers on the public construction contract 
covered by the payment bond. 


History. Acts 1953, No. 351, § 1; 1957, 
No. 209, § 1; 1969, No. 468, § 1; 1979, No. 
539, § 1; A.S.A. 1947, § 51-632; Acts 
1987, No. 757, § 1; 2001, No. 961, § 2; 
2015 (1st Ex. Sess.), No. 7, § 8; 2015 (1st 
Ex. Sess.), No. 8, § 8; 2019, No. 658, § 1; 
2019, No. 910, § 6078; 2021, No. 986, § 2. 

Amendments. The 2019 amendment 
by No. 658, in (a), substituted “the amount 
stated in § 22-9-203” for “twenty thou- 


state, a subdivision of the state, a county, 
a municipality, a school district, or any 
other local taxing unit” for “any of the 
foregoing”, and made stylistic changes. 

The 2019 amendment by No. 910, in (b), 
deleted “of the Department of Finance and 
Administration” following “Building Au- 
thority Division”. 

The 2021 amendment rewrote the sec- 
tion. 


sand dollars ($20,000)”, substituted “the 


18-44-504. Construction by religious or charitable organiza- 
tions. 


(a) A construction contract in any sum exceeding twenty thousand 
dollars ($20,000) shall not be entered into by any church, religious 
organization, charitable institution, or by any agency of the church, 
religious organization, or charitable institution, unless the contractor 
furnishes to the party letting the construction contract a payment bond 
in a sum equal to the amount of the contract. 

(b) Ifthe payment bond is not furnished as required by subsection (a) 
of this section, any person performing labor or furnishing material, 
except the principal contractor, shall have the right to assert and 
enforce a lien upon the property for the unpaid amount of the claim 
under § 18-44-101 et seq. 


Amendments. The 2021 amendment 
rewrote the section. 


History. Acts 1911, No. 446,§ 5;C.& 
M. Dig., § 6916; Pope’s Dig., § 8875; Acts 
1953, No. 351, § 2; A.S.A. 1947, §§ 51- 
631, 51-633; Acts 2021, No. 986, § 3. 


18-44-505. Option for private construction. 


(a) Areal estate construction contract between private parties may 
require the contractor to furnish to the party letting the real estate 
construction contract a: 

(1) Payment bond in a sum equal to the amount of the real estate 
construction contract for the benefit of all persons and entities that can 
claim a lien under § 18-44-101 et seq.; and 
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(2) Performance bond in a sum equal to the amount of the real estate - 
construction contract for the benefit of the real estate owner. 

(b) Ifa payment bond is filed as provided under § 18-44-507 before a 
lien or lien claim has been filed under § 18-44-101 et seq., then the real 
estate and improvements that otherwise would be subject to any lien 
under § 18-44-101 et seq. by reason of work or services provided or 
material or equipment supplied to the contractor providing the pay- 
ment bond under the real estate construction contract shall not be 
subject to the lien. 

(c) A civil action may be brought in circuit court on a payment bond 
or performance bond furnished under this section as provided in 
§ 18-44-508. 


History. Acts 1953, No. 351, § 3;A.S.A. Amendments. The 2021 amendment 
1947, § 51-634; Acts 2021, No. 986, § 4. rewrote the section. 


18-44-506. Surety and conditions. 


The payment bond or performance bond required or authorized in 
this subchapter shall be: 
(1) Executed by a solvent corporate surety company authorized to do 
business in the State of Arkansas; and 
(2) Conditioned that the contractor shall: 
(A) Perform his or her obligations under the construction contract, 
public construction contract, or real estate contract; and 
(B) Pay all amounts owed for labor and materials furnished or 
performed under the construction contract, public construction con- 
tract, or real estate construction contract. 


History. Acts 1953, No. 351, § 4; 1957, Amendments. The 2021 amendment 
No. 209, § 2; A.S.A. 1947, § 51-635; Acts rewrote the section. 
2021, No. 986, § 5. | 


18-44-507. Filing. 


(a) The contractor shall file the payment bond with the circuit clerk 
of the county in which the construction work is to take place before the 
commencement of the construction work required under the construc- 
tion contract, public construction contract, or real estate construction 
contract. 

(b) If the contractor fails to file the payment bond as required by 
subsection (a) of this section, the person letting the construction 
contract, public construction contract, or real estate construction con- 
tract is not required to pay the contractor until the contractor: 

(1) Files the payment bond; and 

(2) Provides a file-marked copy of the payment bond to the person 
letting the construction contract, public construction contract, or real 
estate construction contract. 
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History. Acts 1953, No. 351, § 6;A.S.A. Amendments. The 2021 amendment 
1947, § 51-637; Acts 2021, No. 986, § 6. rewrote the section. 


18-44-508. Actions — Limitations. 


(a) All persons, firms, associations, and corporations who have valid 
claims against the payment bond or performance bond may bring an 
action thereon against the corporate surety. 

(b) An action shall not be brought on a payment bond after one (1) 
year from the date of whichever of the following occurs first, the date 
the: 

(1) Final payment is made on the construction contract, public 
construction contract, or real estate construction contract; or 

(2) Principal contractor on the payment bond ceases work on the 
construction contract, public construction contract, or real estate con- 
struction contract. 

(c) An action shall not be brought on a performance bond after two (2) 
years from whichever of the following occurs first, the date a principal 
contractor on the performance bond: 

(1) Receives final payment under the construction contract, public 
construction contract, or real estate construction contract; or 

(2) Ceases work on the construction contract, public construction 
contract, or real estate construction contract. 

(d)(1) Before bringing a civil action concerning a payment bond 
under this subchapter, a person having no contractual relationship with 
the contractor furnishing the bond, express or implied, shall give 
written notice to the contractor and his or her surety within ninety (90) 
days after the last date labor was performed or the last of the material 
or services for which the claim is based were furnished or supplied. 

(2) Notice required by subdivision (d)(1) of this section shall: 

(A) State the amount claimed and the name of the party to whom 
the material was furnished or supplied or for whom the labor was 
done or performed; and 

(B) Be served: 

(i) By any means that provides written third-party verification of 
delivery to the contractor’s residence or to any place the contractor 
maintains an office or conducts business; or 
- Gi) In any manner appropriate under the rules of civil procedure 
for the service of process in a civil action. 

(e) A civil action under this subchapter shall not be brought outside 
the State of Arkansas. 


History. Acts 1953, No. 351, § 5;A.S.A. substituted “payment bond or perfor- 
1947, § 51-636; Acts 2021, No. 986, § 7. mance bond” for “bond” in (a); rewrote (b); 
Amendments. The 2021 amendment and added (c) through (e). 
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CHAPTER 45 
ARTISAN’S AND REPAIRMEN’S LIENS 


SUBCHAPTER. 
1. GENERAL PROVISIONS. 
2. BLACKSMITHS, VEHICLE REPAIRMEN, ETc. 


SUBCHAPTER 1 — GENERAL PROVISIONS 


SECTION. 

18-45-101. Right of mechanics and arti- 
sans to sell personalty 
held for debt. 


18-45-101. Right of mechanics and artisans to sell personalty 
held for debt. 


(a) All mechanics and artisans who are in possession of articles of 
personal property, and hold them by virtue of a lien thereon for labor 
and material, shall have a right to sell them for the satisfaction of the 
debt for which the property is held. 

(b) Lienholders shall give a bond in the sum to be fixed by a circuit 
court with proper jurisdiction before they shall proceed to sell, by 
proceeding in accordance with the requirements of this section. 

(c)(1) The sale shall not take place until the expiration of thirty (30) 
days from the time the work is completed. 

(2)(A) If the debt is not paid at the end of that time, it shall be the 

duty of the lienholder, not less than ten (10) days before making the 

sale, to post up a written notice of the proposed sale at or near the 

front of his or her place of business, or, in case he or she has no place 

of business, at five (5) of the most public places in the township. 
(B) This notice of the proposed sale shall specify the property to be 

sold, the name of the owner or debtor, and the time and place of sale. 
(C) The notice shall be signed by the lienholder. 

(d) At the sale, which shall be at public auction for cash, the 
lienholder shall have the right to bid not less than the amount of his or 
her debt. In case the property sells for more than the amount due, he or 
she shall pay over the surplus on demand to the person entitled thereto. 

(e) In case the place of residence or post office address of the debtor 
is known to the lienholder, it shall be his or her duty, besides giving the 
notice as required in subsection (c) of this section, to make demand for 
the debt before making the sale, either in person or by letter. 

(f) In all the lienholder’s dealings with the property held by him or 
her, the lienholder shall act in good faith with the debtor and shall be 
responsible for any abuse of the powers and authority vested in him or 
her by the provisions of this section. 
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History. Acts 1899, No. 58, §§ 1-3, p. 
108; C. & M. Dig., §§ 6875-6877; Pope’s 
Dig., §§ 8831-8833; A.S.A. 1947, §§ 51- 
401 — 51-408; Acts 2017, No. 299, § 2; 
2017, No. 757, § 6. 

Amendments. The 2017 amendment 


ARTISAN’S AND REPAIRMEN’S LIENS 


18-45-207 


by No. 299 substituted “circuit court with 
proper jurisdiction” for “justice of the 
peace or circuit judge” in (b). 

The 2017 amendment by No. 757 de- 
leted “justice of the peace or” preceding 
“circuit judge” in (b). 


SUBCHAPTER 2 — BLACKSMITHS, VEHICLE REPAIRMEN, Etc. 


SECTION. 
18-45-205. Filing of notice and bond re- 
quired. 


18-45-205. Filing of notice and bond required. 


(a)(1) The lienholder shall file with a circuit court having jurisdiction 
a notice under § 18-45-204 to be posted. 

(2) The circuit court shall note in the notice the amount of a bond, for 
the protection of the debtor or property owner, if the lienholder is not 
entitled to the lien and for the payment of damages if the sale is 


wrongfully made. : 


(b) The lienholder shall file a bond so conditioned and in such sum 
with the circuit court, and the surety thereon shall be approved by the 
circuit court before making the sale under this subchapter. 


History. Acts 1919, No. 140, § 5, p. 
123; C. & M. Dig., § 6870; Pope’s Dig., 
§ 8826; A.S.A. 1947, § 51-408; Acts 2017, 
No. 299, § 3; 2017, No. 757, § 7. 

Amendments. The 2017 amendment 
by No. 299 substituted “the circuit court 
having jurisdiction” for “one (1) of the 
justices of the peace in the township” in 
(a)(1); substituted “circuit court” for “jus- 
tice” in (a)(2); and substituted “circuit 
court” for “justice of the peace” twice in 


(b). 


The 2017 amendment by No. 757 sub- 
stituted “a court having jurisdiction a no- 
tice under” for “one (1) of the justices of 
the peace in the township where his or her 
place of business is located a notice simi- 
lar to the ones required in” in (a)(1); in 
(a)(2), substituted “The court” for “The 
justice”, “in” for “upon”, and “if” for “in the 
event”; in (b), substituted “court” for “jus- 
tice of the peace” twice and “under” for 
“provided for in” once; and made stylistic 
changes. 


18-45-207. Suits to enforce liens — Attachment. 


CASE NOTES 


Jurisdiction. 

Circuit court’s civil contempt citation 
against the body shop owner for failing to 
deliver the car title as ordered was af- 
firmed where the circuit court decided the 
case under § 18-45-201 et seq., which 
expressly vested it with subject-matter 
jurisdiction, the owner was afforded the 
opportunity to be heard at a meaningful 


time and in a meaningful manner, coun- 
sel’s statements about the attempts to 
secure the title were deemed credible, and 


the owner had willfully disobeyed the 


court’s order to turn over the title. Ran- 
som v. JMC Leasing Specialties, LLC, 
2016 Ark. App. 509, 505 S.W.3d 737 
(2016). 
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CHAPTER 46 


MEDICAL, NURSING, HOSPITAL, AND AMBULANCE 
SERVICE LIEN ACT 


SECTION. 

18-46-104. Extent of lien. 

18-46-114. Release on _ satisfaction or 
waiver of lien required. 


SECTION. 
18-46-115. Records of liens and releases. 


18-46-104. Extent of lien. 


On compliance with the requirements of this chapter, a practitioner, 
a nurse, an orthotist, a prosthetist, a pedorthist, a hospital, aa an 
avibiilenic’ service provider shall each have a lien: 

(1) For the value of the service rendered and to be rendered by the 
practitioner, nurse, orthotist, prosthetist, pedorthist, hospital, or am- 
bulance service provider to a patient, at the express or implied request 
of the patient or of someone acting on his or her behalf, for the relief and 
cure of an injury suffered through the fault or neglect of someone other 


than the patient; 


(2) On any claim, right of action, and money to which the patient is 
entitled because of that injury, and to costs and attorney’s fees incurred 


in enforcing that lien; and 


(3) For the cost of a prosthesis, orthotic: pedorthic device, or medical 


appliance provided to the patient. 


History. Acts 1933, No. 130, § 2; Pope’s 
Dig., §§ 7990, 10819; A.S.A. 1947, § 51- 
802; Acts 1993, No. 271, § 3; 2019, No. 
890,"§ 15/2021, No. 477, §. 1. 

Amendments. The 2019 amendment 
inserted “an orthotist, a prosthetist, a 
pedorthist” in the first paragraph, and 


made a similar change in (1); and added 
(3). 

The 2021 amendment, in (1), substi- 
tuted “request of the patient” for “request 
of that patient” and deleted “himself or 
herself” at the end. 


CASE NOTES 


Applicability. 

District court erred in applying Arkan- 
sas law as a basis for dismissing plaintiffs 
suit seeking relief for the alleged impair- 
ment of its hospital lien by a decedent’s 
estate that had settled a wrongful death 
claim without paying the decedent’s medi- 
cal bills, because Arkansas’s interest did 


not outweigh concerns about forum shop- 
ping and maintenance of interstate order 
that favored the application of Tennessee 
law to plaintiffs lien impairment claim. 
Shelby Cnty. Health Care Corp. v. South- 
ern Farm Bureau Cas. Ins. Co., 855 F.3d 
836 (8th Cir.), cert. denied, 138 S. Ct. 473, 
199 L. Ed. 2d 358 (U.S. 2017). 


18-46-114. Release on satisfaction or waiver of lien required. 


(a) If a lien has been satisfied or waived, the practitioner, nurse, 
hospital, or ambulance service provider that established or waived it 
shall, on written demand and at the expense of the patient, or the 
person by whom the patient was injured, or by the insurer obligated by 
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reason of the injury, give a written release acknowledged before a 
notary public. | 

(b)(1) Any practitioner, nurse, hospital, or ambulance service pro- 
vider that refuses or fails under the circumstances stated, for a period 
of five (5) days or more after a written demand is made for a release, to 
execute and deliver the release is liable to the demandant for injury or 
damage that results from refusal or failure. 

(2) He or she shall forfeit to the demandant the sum of twenty-five 
dollars ($25.00), which may be recovered in an action for damages 
because of the failure, or in a civil action before a court having 


jurisdiction, as the circumstances of the case require. 


History. Acts 1933, No. 1380, § 9; Pope’s 


Dig., §§ 7997, 10826; A.S.A. 1947, § 51-. 


809; Acts 1993, No. 271, § 12; 2017,-No. 
157,98. 

Amendments. The 2017 amendment, 
in (a), substituted “If? for “When” and 
“acknowledged before a notary public” for 


peace or notary public”; in (b)(1), substi- 
tuted “is liable” for “shall be liable” and 
deleted “any” preceding “injury”; and, in 
(b)(2), substituted “He” for “In any event 
he”, “an action” for “any action”, and 
“court having jurisdiction” for “justice of 
the peace”. 


“duly acknowledged before a justice of the 


18-46-115. Records of liens and releases. 


(a)(1) At the expense of the county, the clerk of the circuit court in 
each county shall maintain a book record that is both designated and 
labeled “Medical, Nursing, Hospital, and Ambulance Service Provider 
Liens” and includes an index of properly labeled liens. 

(2) Aclerk shall make a record in the book record of liens filed in the 
order in which they are filed, noting the names and addresses of 
patients of practitioners, nurses, hospitals, ambulance service provid- 
ers, other persons on whose behalf a notice of lien has been filed, 
tortfeasors, and insurers. 

(3) If a clerk is authorized to electronically maintain records under 
§ 13-4-301, he or she may maintain an electronic file only of the book 
record required under this subsection. 

(b)(1) On the presentation of a release of a lien, the clerk of the 
circuit court of the county in which the lien is filed and recorded shall: 

(A) Note on the file and in the book record the date when the 
release was filed; and 
(B) Note on the release the fact that it has been so recorded. 

(2) A release so noted or recorded in the book record in the office of 
the clerk of the circuit court shall be prima facie evidence of the release 
of the lien. 

(c) The clerk of the circuit court shall collect the fee as prescribed in 
§ 21-6-306, § 21-6-402, or § 21-6-403, whichever is applicable, for the 
filing of the release of any lien and noting on the record and on the 
release the fact that the release has been so filed. 


History. Acts 1933, No. 130, § 14; 
Pope’s Dig., §§ 8002, 10831; A.S.A. 1947, 


§ 51-814; Acts 1993, No. 271, § 13; 2021, 
No. 258, § 3. 


18-48-303 


Amendments. The 2021 amendment 
rewrote (a)(1) and (a)(2); added (a)(3); re- 
wrote (b); and substituted “collect the fee 
as prescribed in § 21-6-306, § 21-6-402, 
or § 21-6-403, whichever is applicable” for 
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“be entitled to collect not more than fifty - 
cents (50¢) for the filing, recording, and 
indexing of each lien, and not more than 
fifty cents (50¢)” in (c). 


CHAPTER 48 
MISCELLANEOUS LIENS ON PERSONAL PROPERTY 


SUBCHAPTER. 
3. ANIMALS — SERVICES OF MALE ANIMAL. 


SUBCHAPTER 3 — ANIMALS — SERVICES OF MALE ANIMAL 


SECTION. 
18-48-303. Filing of claim — Summons. 


18-48-3303. Filing of claim — Summons. 


(a)(1) At any time within twenty (20) months after the right of action 
accrues, the owner of the male animal may bring a civil action before a 


court having jurisdiction. 


(2) The petition shall be verified and set forth the amount of the 
claim, the cause of action, and a description of the animal upon which 


there is a lien. 


(b) The court shall issue summons as in other cases and embody in 
the summons a description of the animal and an order to the law 
enforcement officer to take the animal and her offspring, if there is 
offspring, and hold it or them subject to the order of the court. 


History. Acts 1909, No. 252, § 2, p. 
756; C. & M. Dig., § 6938; Pope’s Dig., 
§ 8900; A.S.A. 1947, § 51-906; Acts 2017, 
No. 757, § 9. 

Amendments. The 2017 amendment 
substituted “bring a civil action before a 
court having jurisdiction” for “file a writ- 
ten statement with any justice of the 


peace in the county” in (a)(1); substituted 
“The petition shall be verified and set 
forth” for “This statement shall be duly 
verified and shall set forth” in (a)(2); and, 
in (b), substituted “The court shall issue” 
for “The justice shall thereupon issue” and 
“law enforcement officer” for “constable”. 


CHAPTER 49 


ENFORCEMENT OF MORTGAGES, DEEDS OF TRUST, 
AND VENDORY’ LIENS 


18-49-101. Limitation of actions. 


CASE NOTES 


Acceleration Clauses. 

Appellants were not entitled to enforce 
the promissory note and mortgage as they 
accelerated the note on March 17, 2011, 


and filed a foreclosure complaint more 
than five years later on July 26, 2016; and 
they admitted that the applicable statute 
of limitations was five years, and that it 
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was a sufficient defense that they had not 
brought the suit within the period of limi- 
tation prescribed by a law. Further, appel- 
lants’ argument that the prior accelera- 
tion, performed on March 17, 2011, was 


STATUTORY FORECLOSURES 


18-50-104 


abandoned failed as there was no clear 
intent to abandon the acceleration. Ocwen 
Loan Servicing, LLC v. Oden, 2020 Ark. 
App. 384, 609 S.W.3d 410 (2020). 


18-49-104. Sale of property under court order and publication 


of notice of sales. 


RESEARCH REFERENCES 


ALR. Action for Damages for At- 
tempted Wrongful Foreclosure. 104 
A.L.R.6th 485 (2015). 


CHAPTER 50 
STATUTORY FORECLOSURES 


SECTION. 
18-50-116. Miscellaneous provisions. 


Effective Dates. Acts 2021, No. 1108, 
§ 3, provided: “Retroactivity. This act ap- 
plies retroactively to March 31, 2011.” 


RESEARCH REFERENCES 


ALR. Action for Damages for At- 
tempted Wrongful Foreclosure. 104. 
A.L.R.6th 485 (2015). 

Ark. L. Rev. Nate Coulter, 2013-14 


University of Arkansas School of Law Stu- 
dent-Run Clinics Yield Policy Insights and 
Practical Foreclosure Advice to Homeown- 
ers, 68 Ark. L. Rev. 551 (2015). 


18-50-103. Conditions to exercise of power of sale. 


RESEARCH REFERENCES 


Ark. L. Rev. Nate Coulter, 2013-14 
University of Arkansas School of Law Stu- 
dent-Run Clinics Yield Policy Insights and 


Practical Foreclosure Advice to Homeown- 
ers, 68 Ark. L. Rev. 551 (2015). 


18-50-104. Prerequisites for foreclosure sale — Contents of no- 
tice of sale — Persons to receive notice. 


RESEARCH REFERENCES 


ALR. Action for Damages for At- — 


tempted Wrongful Foreclosure. 104 


A.L.R.6th 485 (2015). 


18-50-107 


PROPERTY 
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CASE NOTES 


Sufficiency of Notice. 

Foreclosure of the debtor’s property was 
not conducted in accordance with Arkan- 
sas law because the creditor’s notice of 
default and intent to sell did not cite the 
specific default that had occurred under 
the debtor’s mortgage documents as re- 
quired by this section, and as a result, the 
sale was subject to being set aside; thus, 
on the date the debtor filed his bankruptcy 
petition, he retained a legal or equitable 
interest in the property, making the prop- 
erty part of his bankruptcy estate. Be- 
cause the sale was not conducted in accor- 
dance with Arkansas law, the debtor could 
cure the default through his Chapter 13 
plan. In re Davis, No. 2:18-bk-73125, 2020 
Bankr. LEXIS 2218 (Bankr. W.D. Ark. 
May 28, 2020). 


18-50-1107. Manner of sale. 


In responding to a certified question 
from a federal bankruptcy court, subdivi- 
sions (a)(1) and (b)(4) of this section were 
interpreted to require specificity beyond 
mere acknowledgement that a default had 
been made with respect to a provision in 
the mortgage. Stated differently, in order 
to meet the requirement under the statute 
that a notice set forth the default for 
which foreclosure was made, the notice is 
required to state the specific default that 
occurred. Despite the creditor’s policy ar- 
guments to the contrary, the court’s inter- 
pretation gave effect to the words of the 
statute. Davis v. Pennymac Loan Servs., 
LLC, 2020 Ark. 180, 599 S.W.3d 128 
(2020). 


CASE NOTES 


Finality of Sale. 

Court denied bank’s motion for sum- 
mary judgment on its claim that a house 
owned by Chapter 13 debtors was not 
property of their bankruptcy estate be- 
cause it was sold at a foreclosure sale that 
was conducted pursuant to this section 
three days before the debtors declared 
bankruptcy. While the bank might have 
been correct that the debtors lost their 
right of redemption under Arkansas law 


18-50-112. Deficiency judgment. 


when the house was sold, it failed to 
consider the debtors’ right to cure a mort- 
gage default under 11 U.S.C. § 1322, and 
the debtors’ house was property of their 
estate because the trustee had the right 
under Ark. Code Ann. § 18-50-116 to set 
aside the sale and the trustee’s deed was 
not recorded until after the debtors de- 
clared bankruptcy. In re McAdoo, No. 
5:15-bk-72690, 2016 Bankr. LEXIS 4134 
(Bankr. W.D. Ark. Nov. 21, 2016). 


RESEARCH REFERENCES 


Ark. L. Rev. Nate Coulter, 2013-14 
University of Arkansas School of Law Stu- 
dent-Run Clinics Yield Policy Insights and 


Practical Foreclosure Advice to Homeown- 
ers, 68 Ark. L. Rev. 551 (2015). 


18-50-116. Miscellaneous provisions. 


(a) The procedures in this chapter for the foreclosure of a mortgage 
or deed of trust shall not impair or otherwise affect the right to bring a 
judicial action to foreclose a mortgage or deed of trust. 

(b) A notice of default and intention to sell shall be filed within the 
time the foreclosure of the mortgage or deed of trust by judicial action 


could have commenced. 
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(c)(1) The procedures in this chapter shall apply only if the mort- 
gagee or beneficiary is a mortgage company as defined in § 18-50-101 or 
is a bank or savings and loan. | 

(2) This chapter shall not apply to a mortgage or a deed of trust 
encumbering trust property used primarily for agricultural purposes. 

(d) Nothing in this chapter shall be construed to: 

(1) Create an implied right of redemption in favor of any person; or 

(2)(A) Impair the right of any person or entity to assert his or her 

legal and equitable rights in a court of competent jurisdiction. 

(B) However, a claim or defense shall be asserted prior to the sale 
or the claim or defense is forever barred and terminated, except the 
mortgagor may assert the following against either the mortgagee or 
trustee: 

Gi) Fraud by any party; or 

(ii) Failure to strictly comply with the provisions of this chapter. 

(C) Any of the above claims or defenses may not be asserted 
against a subsequent purchaser for value of the property. 

(D) Any claims or defenses for a violation of subdivision 
(d)(2)(B)Gi) of this section shall be asserted within thirty (30) days of 
the foreclosure sale to ensure the finality of sales that substantially 
comply with this chapter. 

(e)(1) At any time prior to the delivery of the trustee’s or mortgagee’s 
deed, the trustee or mortgagee may set aside a sale conducted pursuant 
to this chapter by declaring the sale null and void and returning the 
purchase price to the highest bidder without any further liability to the 
bidder. 

(2) In this event, the trustee or mortgagee shall file an affidavit 
declaring the sale null and void with the recorder of the county in which 
the trust property is located, and all terms and provisions of the 
mortgage or deed of trust shall be revived and reinstated as if no sale 
had occurred. 


History. Acts 1987, No. 53, § 16; 1989, 
No. 532, § 4; 1999, No. 983, §§ 14}' 12; 
2007, No. 721, § 1; 2009, No. 482, § 12; 
2021, No. 1108, § 2. 

A.C.R.C. Notes. Acts 2021, No. 1108, 
§ 1, provided: “Legislative findings and 
intent. The General Assembly finds that: 

“(1) There is a compelling public inter- 
est to establish a date of finality in real 
property sales to avoid creating a cloud on 
titles to real property in the State of 
Arkansas; 

“(2) The decision of the Supreme Court 
in Davis v. Pennymac, 2020 Ark. 180, has 
resulted in instability and uncertainty in 
the real estate market as it relates to the 
sale of properties subject to or following a 
statutory foreclosure; and 


“(3) It is the intent of the General As- 
sembly that this act be applied to all 
foreclosure sales held since the enactment 
of Act 885 of 2011 as that act created 
substantial consumer protection obliga- 
tions on the parties availing themselves of 
the Statutory Foreclosure Act of 1987.” 

Amendments. The 2021 amendment 
redesignated (c) as (c)(1) and (c)(2); re- 
wrote (d)(2)(B); deleted former 
(d)(2)(C)(ii); substituted “Any of the above 
claims or defenses” for “The claims or 
defenses described in subdivision (d)(2)(B) 
of this section” in present (d)(2)(C); added 
(d)(2)(D); and made stylistic changes. 

Effective Dates. Acts 2021, No. 1108, 
§ 3, provided: “Retroactivity. This act ap- 
plies retroactively to March 31, 2011.” 
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RESEARCH REFERENCES 


Ark. L. Rev. Nate Coulter, 2013-14 
University of Arkansas School of Law Stu- 
dent-Run Clinics Yield Policy Insights and 


Practical Foreclosure Advice to Homeown- 
ers, 68 Ark. L. Rev. 551 (2015). 


CASE NOTES 


Validity of Sale. 

Court denied bank’s motion for sum- 
mary judgment on its claim that a house 
owned by Chapter 13 debtors was not 
property of their bankruptcy estate be- 
cause it was sold at a foreclosure sale that 
was conducted pursuant to § 18-50-107 
three days before the debtors declared 
bankruptcy. While the bank might have 
been correct that the debtors lost their 
right of redemption under Arkansas law 
when the house was sold, it failed to 


consider the debtors’ right to cure a mort- 
gage default under 11 U.S.C. § 1322, and 
the debtors’ house was property of their 
estate because the trustee had the right 
under this section to set aside the sale and 
the trustee’s deed was not recorded until 
after the debtors declared bankruptcy. In 
re McAdoo, No. 5:15-bk-72690, 2016 
Bankr. LEXIS 4134 (Bankr. W.D. Ark. 
Nov. 21, 2016). 

Cited: Sims v. Fay Servicing, 2020 Ark. 
App. 242 (2020). 


SUBTITLE 5. CIVIL ACTIONS 


CHAPTER 60 


MISCELLANEOUS PROCEEDINGS RELATING TO 
PROPERTY 


SUBCHAPTER. 


3. ForciBLE ENTRY AND DetTaINER — UNLAWFUL DETAINER. 


5. QuieTING TITLE GENERALLY. 


10. Untrorm PartITIOn oF HEIRS eth erin Act. 


SUBCHAPTER 2 — EJECTMENT AND TRESPASS 


18-60-201. Right of action generally. 


CASE NOTES 


Title to Support Ejectment. 
Complaint for ejectment was improp- 
erly dismissed because an appellate court 
was unable to determine whether a trial 
court found that the alleged owners failed 


to prove a prima facie case for ejectment 
or whether it failed to shift the burden of 
proof to the occupants upon a showing of 
prima facie evidence. King v. Jackson, 
2015 Ark. App. 588, 474 S.W.3d 83 (2015). 


18-60-206. Proof required to recover. 


CASE NOTES 


Prima Facie Case. 

Complaint for ejectment was improp- 
erly dismissed because an appellate court 
was unable to determine whether a trial 


court found that the alleged owners failed 
to prove a prima facie case for ejectment 
or whether it failed to shift the burden of 
proof to the occupants upon a showing of 
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prima facie evidence. King v. Jackson, 
2015 Ark. App. 588, 474.S.W.3d 83 (2015). 


MISCELLANEOUS PROCEEDINGS 


18-60-304 


18-60-213. Recovery for improvements and taxes paid on land of 


another. 


CASE NOTES 


ANALYSIS 


Purchasers at Judicial Sales. 
Rents and Profits. 


Purchasers at Judicial Sales. 
In a case that set aside a foreclosure 


decree due to improper service on the > 


property owner, the foreclosure sale pur- 
chaser’s judgment against the foreclosure 
mortgagee for the costs of the improve- 
ments to the property was set aside and 
judgment was entered against the prop- 
erty owner under subsection (a) of this 
section for the value of the improvements, 
where the purchaser had made improve- 
ments to the property while believing she 
was the true owner and under color of 
title. MidFirst Bank v. Sumpter, 2016 Ark. 
App. 552, 508 S.W.3d 69 (2016). 

Remedy provided by the Betterment 
Act, § 18-60-213, is against the true 
owner of the property. MidFirst Bank v. 
Sumpter, 2016 Ark. App. 552, 508 S.W.3d 
69 (2016). 

Circuit court erred in awarding a judg- 
ment for indemnification in favor of the 
property owner for Betterment Act dam- 
ages against the foreclosure mortgagee. 


The owner had received an increase in 
value to her property from the improve- 
ments made by the foreclosure sale pur- 
chaser; and the Betterment Act is not 
based on contract, consent, or negligence 
but is a rule for administering justice. 
MidFirst Bank v. Sumpter, 2016 Ark. App. 
552, 508 S.W.3d 69 (2016). 


Rents and Profits. 

Despite the permissive plain language 
of subsection (e) of this section, the Arkan- 
sas Supreme Court has construed the Bet- 
terment Act as not providing for recovery 
of the value of improvements unless the 
improvements exceed the rents and prof- 
its due the owner. MidFirst Bank v. 
Sumpter, 2016 Ark. App. 552, 508 S.W.3d 
69 (2016). 

In a case that set aside a foreclosure 
decree due to improper service on the 
property owner, the circuit court erred in 
calculating the foreclosure sale purchas- 
er’s recovery under the Betterment Act by 
failing to apply a setoff rate, pursuant to 
subsection (e) of this section, for the rents 
the foreclosure sale purchaser received. 
MidFirst Bank v. Sumpter, 2016 Ark. App. 
552, 508 S.W.3d 69 (2016). 


SUBCHAPTER 3 — ForRCIBLE ENTRY AND DETAINER — UNLAWFUL DETAINER 


SECTION. 
18-60-307. Proceedings in court. 


18-60-304. Actions constituting unlawful detainer. 


CASE NOTES 


ANALYSIS 


Claim and Issue Preclusion. 
Right to Bring Action. 


Claim and Issue Preclusion. 

Crawford County Circuit Court erred by 
dismissing a seller’s unlawful-detainer 
complaint based on the doctrine of claim 


preclusion because the seller did not have 
a full and fair opportunity to litigate the 
unlawful-detainer claim in another 
county; section 18-60-306 specifically pro- 
hibited the seller from asserting his un- 
lawful-detainer claim in Pulaski County, 
and the Pulaski County Circuit Court 
correctly determined that it did not have 
jurisdiction to adjudicate the claim. D&T 


18-60-306 


Pure Trust v. DWB, LLC, 2019 Ark. App. 
122, 572 S.W.3d 451 (2019). 

Because the parties did not have a full 
and fair opportunity to litigate all compo- 
nents of an unlawful-detainer action in 
Pulaski County, the Crawford County Cir- 
cuit Court was not barred from doing so on 
the basis of issue preclusion; although the 
Pulaski County Circuit Court determined 
the amount of unpaid rent the buyer owed 
the seller, it specifically found that the 
rent amounts were instructive and not 
binding on the Crawford County court. 
D&T Pure Trust v. DWB, LLC, 2019 Ark. 
App. 122, 572 S.W.3d 451 (2019). 

Crawford County Circuit Court erred by 
dismissing a seller's unlawful-detainer 
complaint based on the concept of judicial 
economy; judicial economy, by itself, is 
insufficient to support dismissal. D&T 
Pure Trust v. DWB, LLC, 2019 Ark. App. 
122, 572 S.W.3d 451 (2019). 


Right to Bring Action. 
Administratrix of the decedent’s estate, 
who was the decedent’s widow, was en- 
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titled to pursue an unlawful detainer ac- - 
tion against the decedent’s parent, after 
the parent conveyed a property to the 
decedent, the parent moved into a house 
that the decedent built on the property, 
and the administratrix executed an ad- 
ministratrix deed following the decedent’s 
death that gave the administratrix title to 
the property, because the administratrix 
made a written demand for surrender to 
the parent and the parent failed to surren- 
der. Stamps v. Brown-Epps, 2015 Ark. 
App. 631, 474 S.W.3d 906 (2015). 

Legislature contemplated actions for 
unlawful detainer under this section to 
include situations where a landlord-ten- 
ant relationship is not present; to rule 
that all unlawful-detainer actions must 
contain an element of landlord-tenant re- 
lationship would render the language of 
subdivision (2) meaningless. Stamps v. 
Brown-Epps, 2015 Ark. App. 631, 474 
S.W.3d 906 (2015). 


18-60-3006. Jurisdiction — Definition. 


CASE NOTES 


Dismissal. 

Crawford County Circuit Court erred by 
dismissing a commercial lessor’s unlaw- 
ful-detainer complaint based on the doc- 
trine of claim preclusion because the les- 
sor did not have a full and fair opportunity 
to litigate the unlawful-detainer claim in 
an action between the parties in Pulaski 
County; this section specifically prohib- 
ited the seller from asserting his unlaw- 
ful-detainer claim in Pulaski County, and 
the Pulaski County Circuit Court cor- 
rectly determined that it did not have 
jurisdiction to adjudicate the claim. D&T 
Pure Trust v. DWB, LLC, 2019 Ark. App. 
122, 572 S.W.3d 451 (2019). 

Because the parties did not have a full 
and fair opportunity to litigate all compo- 
nents of an unlawful-detainer action in 


18-60-307. Proceedings in court. 


Pulaski County, the Crawford County Cir- 
cuit Court was not barred from doing so on 
the basis of issue preclusion; although the 
Pulaski County Circuit Court determined 
the amount of unpaid rent the commercial 
lessee owed the lessor, it specifically found 
that the rent amounts were instructive 
and not binding on the Crawford County 
court. D&T Pure Trust v. DWB, LLC, 2019 
Ark. App. 122, 572 S.W.3d 451 (2019). 

Crawford County Circuit Court erred by 
dismissing a commercial lessor’s unlaw- 
ful-detainer complaint based on the con- 
cept of judicial economy; judicial economy, 
by itself, is insufficient to support dis- 
missal. D&T Pure Trust v. DWB, LLC, 
2019 Ark. App. 122, 572 S.W.3d 451 
(2019). 


(a) When any person to whom any cause of action shall accrue under 
this subchapter shall file in the office of the clerk of the court a 
complaint signed by him or her, his or her agent or attorney, specifying 
the lands, tenements, or other possessions so forcibly entered and 


89 MISCELLANEOUS PROCEEDINGS 18-60-307 


detained, or unlawfully detained over, and by whom and when done, 
and shall also file the affidavit of himself or herself or some other 
credible person for him or her, stating that the plaintiff is lawfully 
entitled to the possession of the lands, tenements, or other possessions 
mentioned in the complaint and that the defendant forcibly entered 
upon and detained them or unlawfully detains them, after lawful 
demand therefor made in the manner described in this subchapter, the 
clerk of the court shall thereupon issue a summons upon the complaint. 
The summons shall be in customary form directed to the sheriff of the 
county, or process server, in which the cause of action is filed, with 
direction for service thereof on the named defendants. In addition, he or 
she shall issue and direct the sheriff or process server to serve upon the 
named defendants a notice in the following form: 


“NOTICE OF INTENTION TO ISSUE WRIT OF POSSESSION 


You are hereby notified that the attached complaint in the above 
styled cause claims that you have been guilty of [forcible entry and 
detainer] [unlawful detainer] (the inapplicable phrase shall be de- 
leted from the notice) and seeks to have a writ of possession directing 
the sheriff to deliver possession of the lands, tenements, or other 
possessions described in the complaint delivered to the plaintiff. If, 
within five (5) days, excluding Sundays and legal holidays, from the 
date of service of this notice, you have not filed in the office of the 
clerk of the court a written objection to the claims made against you 
by the plaintiff for possession of the property described in the 
complaint, then the plaintiff shall be entitled to a writ of possession 
that shall forthwith issue from this office directed to the sheriff of this 
county and ordering him or her to remove you from possession of the 
property described in the complaint and to place the plaintiff in 
possession thereof. If you should file with the clerk of the court a 
written objection to the complaint of the plaintiff and the allegations 
for immediate possession of the property described in the complaint 
within five (5) days, excluding Sundays and legal holidays, from the 
date of service of this notice, a hearing will be scheduled by the court 
to determine whether or not the writ of possession should issue as 
sought by the plaintiff. 
Clerk of Circuit Distiet Court” 


(b) If, within five (5) days, excluding Sundays and legal holidays, 
following service of this summons, complaint, and notice seeking a writ 
of possession against the defendants named therein, the defendant or 
defendants have not filed a written objection to the claim for possession 
made by the plaintiff in his or her complaint, the clerk of the court shall 
immediately issue a writ of possession directed to the sheriff command- 
ing him or her to cause the possession of the property described in the 
complaint to be delivered to the plaintiff without delay, which the 
sheriff shall thereupon execute in the manner described in § 18-60-310. 

(c): If a written objection to the claim of the plaintiff for a writ of 
possession shall be filed by the defendant or defendants within five (5) 
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days from the date of service of the notice, summons, and complaint as 
provided for in this section, the plaintiff shall obtain a date for the 
hearing of the plaintiffs demand for possession of the property de- 
scribed in the complaint at any time thereafter when the matter may be 
heard by the court and shall give notice of the date, time, and place of 
the hearing by certified mail, postage prepaid, either to the defendant 
or to his or her or their counsel of record. 

(d)(1)(A) If a hearing is required to be held on the demand of the 
plaintiff for an immediate writ of possession, the plaintiff shall 
present evidence sufficient to make a prima facie case of entitlement 
to possession of the property described in the complaint. The defen- 
dant or defendants shall be entitled to present evidence in rebuttal 
thereof. 

(B)G) Ifthe court decides upon all the evidence that the plaintiff is 
likely to succeed on the merits at a full hearing, then the court shall 
order the clerk forthwith to issue a writ of possession to the sheriff to 
place the plaintiff in possession of the property described in the 
complaint, subject to the provisions of subsection (e) of this section. 

(ii) No such action by the court shall be final adjudication of the 
parties’ rights in the action. 

(2) A plaintiff demanding an immediate writ of possession who is a 
housing authority and who claims in its complaint that the defendant 
or defendants are being asked to surrender possession as a result of the 
defendant’s or defendants’ having been convicted of a criminal violation 
of the Uniform Controlled Substances Act, § 5-64-101 et seq., shall be 
entitled to receive an expedited hearing before the court within ten (10) 
days of the filing of the objection by the defendant or defendants. 

(e) If the defendant desires to retain possession of the property, the 
court may upon motion and good cause shown allow the retention of the 
premises only if the defendant provides, within five (5) days of issuance 
of the writ of possession, adequate security as determined by the court 
in any event not less than the amount of any delinquent rent and rent 
to accrue while the defendant is allowed to retain possession of the 
premises. 


History. Acts 1981, No. 615, § 7;A.S.A. 
1947, § 34-1507; Acts 1989 (8rd Ex. 
Sess.), No. 11, § 1; 2007, No. 535, § 2; 
2007, No. 728, §§ 1, 2; 2021, No. 1052, § 2. 

Amendments. The 2021 amendment 
inserted “or process server” in the second 
and third sentences of (a); in the form in 
(a), inserted “the plaintiff shall be entitled 
to” in the second sentence, inserted “with 


the clerk of the court” in the third sen- 
tence, and deleted the last two sentences; 
deleted former (c)(2) and (c)(3), and redes- 
ignated former (c)(1) as (c); deleted “and if 
the plaintiff provides adequate security as 
determined by the court” following “full 
hearing” in (d)(1)(B)(@i); rewrote (e); and 
made stylistic changes. 
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18-60-403 


18-60-309. Judgment for plaintiff — Assessment of damages — 
Writs of possession and restitution. 


CASE NOTES 


Dismissal. 

Crawford County Circuit Court erred by 
dismissing a seller's unlawful-detainer 
complaint based on the doctrine of claim 
preclusion because the seller did not have 
a full and fair opportunity to litigate the 
unlawful-detainer claim in_ another 
county; section 18-60-306 specifically pro- 
hibited the seller from asserting his un- 
lawful-detainer claim in Pulaski County, 
and the Pulaski County Circuit Court 
correctly determined that it did not have 
jurisdiction to adjudicate the claim. D&T 
Pure Trust v. DWB, LLC, 2019 Ark. App. 
122, 572 S.W.3d 451 (2019). 

Because the parties did not have a full 
and fair opportunity to litigate all compo- 
nents of an unlawful-detainer action in 


Pulaski County, the Crawford County Cir- 
cuit Court was not barred from doing so on 
the basis of issue preclusion; although the 
Pulaski County Circuit Court determined 
the amount of unpaid rent the buyer owed 
the seller, it specifically found that the 
rent amounts were instructive and not 
binding on the Crawford County court. 
D&T Pure Trust v. DWB, LLC, 2019 Ark. 


_ App. 122, 572 S.W.3d 451 (2019). 


Crawford County Circuit Court erred by 
dismissing a seller's unlawful-detainer 
complaint based on the concept of judicial 
economy; judicial economy, by itself, is 
insufficient to support dismissal. D&T 
Pure Trust v. DWB, LLC, 2019 Ark. App. 
122, 572 S.W.3d 451 (2019). 


SUBCHAPTER 4 — PARTITION AND SALE OF LAND 


18-60-401. Petition — Determination of heirs property — Appli- 


cability. 


CASE NOTES 


Sale. 

Circuit court did not err in refusing to 
partition the property where the attorney 
had a lien on the property, not an owner- 


18-60-403. Parties generally. 


ship interest, in the property. Howard v. 
Adams, 2016 Ark. App. 222, 490 S.W.3d 
678 (2016). 


CASE NOTES 


Sale. 

Circuit court did not err in refusing to 
partition the property where the attorney 
had a lien on the property, not an owner- 


ship interest, in the property. Howard v. 
Adams, 2016 Ark. App. 222, 490 S.W.3d 
678 (2016). | 


SUBCHAPTER 5 — QUIETING TITLE GENERALLY 


SECTION. 
18-60-502. Petition. 


18-60-501 
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18-60-501. Proceedings generally. | 


CASE NOTES 


ANALYSIS 


Applicability. 
Attorney’s Fees. 


Applicability. 

There was no basis in bankruptcy law 
or equity for granting a Chapter 13 debt- 
or’s request for a judgment declaring that 
the debtor was the legal owner of a home 
she had used as her residence for over 11 
years and requiring two individuals who 
signed a land sale contract with the debtor 
in 2005 to deliver a deed to the debtor. The 
evidence established that the debtor did 
not fulfill the terms of the land sale con- 
tract, which allowed her to acquire title to 
her residence if she obtained adequate 
financing within a year of the date the 


18-60-502. Petition. 


contract was signed, and she had an ad- 
equate remedy under the Arkansas quiet 
title statute, §§ 18-60-501 to 18-60-511; to 
resolve her claim that she owned the prop- 
erty. In re Cole, No. 6:14-bk-71968, 2017 
Bankr. LEXIS 2445 (Bankr. W.D. Ark. 
Aug. 29, 2017). 


Attorney’s Fees. 

Circuit court erred in awarding a son 
attorney’s fees because the litigation did 
not concern a breach of a contract but 
alleged a quiet title action; the quiet-title 
statutes do not authorize attorney’s fees, 
and in the absence of statutory authority, 
attorney’s fees are not available. Stokes v. 
Stokes, 2016 Ark. 182, 491 S.W.3d 113 
(2016). 


(a) Aclaimant shall file in the office of the clerk of the circuit court of 
the county in which the land is situated a petition describing the land 
and stating facts which show a prima facie right and title to the land in 
himself or herself and that there is no adverse occupant thereof. 

(b)(1) The petitioner shall initiate a search of the following records in 
order to identify persons entitled to notice and shall provide notice as 
required under subdivision (b)(2) of this section: 

(A) Land title records in the office of the county recorder; 

(B) Tax records in the office of the county collector; 

(C) Tax records in the office of the county treasurer; 

(D) Tax records in the office of the county assessor; 

(EK) For an individual, records of the probate court for the county in 
which the property is located; 

(F) For a partnership, partnership records filed with the county 
clerk; and 

(G) For a business entity other than a partnership, business entity 
records filed with the Secretary of State. 

(2)(A) The petitioner shall send notice by certified mail to the last 

known address in duplicate, with one (1) copy addressed by name to 

the person entitled to notice and the other copy addressed to 

“occupant”, and if the certified mail is returned undelivered, the 

petitioner shall send a second notice by regular mail. 

(B) The petitioner shall post a notice of the pending quiet title 
action conspicuously on the property. 

(3) If the petitioner has knowledge of any other person who has, or 
claims to have, interest in the lands, the petitioner shall so state, and 
the person or persons shall be summoned as defendants in the case. 
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18-60-1006 


(c) The petitioner may embrace in his or her petition as many tracts 
of land as he or she sees proper so long as they all lie in the county. 


History. Acts 1899, No. 79, §§ 2, 10, p. 
133; C. & M. Dig., §§ 8363, 8364; Pope’s 
Dig., §§ 10959, 10960; A.S.A. 1947, §§ 34- 
1902, 34-1903; Acts 2007, No. 1037, § 1; 
2017, No. 377, § 1. 

Amendments. The 2017 amendment 


18-60-506. Prima facie title. 


substituted “as required under” for “pur- 
suant to” in the introductory language of 
(b)(1); and deleted (b)(1)(F) and redesig- 
nated the remaining subdivisions accord- 


ingly. 


CASE NOTES 


Color of Title. 

Circuit court erred in finding that a 
former sister-in-law established color of 
title under this section where the lease- 
purchase agreement contained only the 
owner’s promise to sell the property upon 
the sister-in-law paying the monthly pay- 


ments for 18 years, the agreement did not 
purport to transfer title, and a lease-pur- 
chase agreement was not an instrument 
or paper by which title usually passed. 
Dodson v. Lovelace, 2016 Ark. App. 265, 
493 S.W.3d 353 (2016). 


SUBCHAPTER 8 — RECOVERY OF PERSONAL PROPERTY AND REPLEVIN 


18-60-808. Alternative procedure. 


CASE NOTES 


Constitutionality. 

In a replevin dispute relating to mobile 
homes, since a debtor was unable to show 
that she was injured by the five-day time 
constraint to object to the issuance of an 
order of delivery, her arguments concern- 


ing the requirement as an unconstitu- 
tional alternative proceeding failed for 
lack of standing. Edgerly v. Vanderbilt 
Mortg. & Fin., Inc., 2016 Ark. App. 241, 
492 S.W.3d 100 (2016). 


SUBCHAPTER 10 — Unirorm Partition oF Hers Property Act 


SECTION. 
18-60-1006. Determination of value. 


18-60-1006. Determination of value. 


(a) Except as otherwise provided in subsections (b) and (c), if the 
court determines that the property that is the subject of a partition 
action is heirs property, the court shall determine the fair market value 
of the property by ordering an appraisal pursuant to subsection (d). 

(b) If all cotenants have agreed to the value of the property or to 
another method of valuation, the court shall adopt that value or the 
value produced by the agreed method of valuation. 

(c) If the court determines that the evidentiary value of an appraisal 
is outweighed by the cost of the appraisal, the court, after an eviden- 
tiary hearing, shall determine the fair market value of the property and 
send notice to the parties of the value. 
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(d) If the court orders an appraisal, the court shall appoint a 
disinterested real estate appraiser registered in this state to determine 
the fair market value of the property assuming sole ownership of the fee 
simple estate. On completion of the appraisal, the appraiser shall file a 
sworn or verified appraisal with the court. 

(e) If an appraisal is conducted pursuant to subsection (d), not later 
than 10 days after the appraisal is filed, the court shall send notice to 
each party with a known address, stating: 

(1) the appraised fair market value of the property; 

(2) that the appraisal is available at the clerk’s office; and 

(3) that a party may file with the court an objection to the appraisal 
not later than 30 days after the notice is sent, stating the grounds for 
the objection. | | 

(f)(1) Except as provided in subsection (h), if an appraisal is filed 
with the court pursuant to subsection (d), the court shall conduct a 
hearing to determine the fair market value of the property not sooner 
than thirty (30) days after a copy of the notice of the appraisal is sent 
to each party under subsection (e). 

(2) In addition to the court-ordered appraisal, the court may consider 
any other evidence of value offered by a party. 

(g) After a hearing under subsection (f), but before considering the 
merits of the partition action, the court shall determine the fair market 
value of the property and send notice to the parties of the value. 

(h) The court may waive the hearing required under subsection (f) if 
no defendant or cotenant enters a court appearance or files an objection 
to the appraisal. | 


History. Acts 2015, No. 107, § 1; 2017, 
No. 1106, §§ 1, 2. 

Amendments. The 2017 amendment 
redesignated former (f) as (f)(1) and (f)(2); 


in (f)(1), substituted “Except as provided | 


in subsection (h) of this section, if” for “If” 
and deleted “whether or not an objection 
to the appraisal is filed under subdivision 
(e)(3)” following “subsection (e) of this sec- 
tion” at the end; and added (h). 


CHAPTER 61 
STATUTES OF LIMITATIONS 


18-61-101. Actions to recover land, tenements, or heredita- 


ments. 


CASE NOTES 


ANALYSIS 


Adverse Possession. 
—Continuity of Possession. 
Running of Statute Generally. 
—Bar of Claims. 


Adverse Possession. 


—Continuity of Possession. 

A prescriptive easement may be created 
over a ditch or waterway and the circuit 
court did not err by finding that the ad- 
joining landowner proved the elements of 
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a prescriptive easement as to the road and 
the ditch, despite the ditch being used 
only when the road flooded; even a mem- 
ber of the appellant hunting club admitted 
that the adjoining landowner had continu- 
ously used the road and “regularly” used 
the ditch, the adjoining landowner took 
steps to maintain the property, and there 
was no evidence of attempted obstruction 
of the use between 2005 and 2014, a 
period in excess of the seven-year pre- 
scriptive period required. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 
685 (2019). 


Running of Statute Generally. 

Circuit court correctly concluded that 
the claims to the island were barred under 
this section where the city had asserted 
ownership rights since at least 1999, the 
city had claimed exclusive ownership 
since December 2008 at the latest, and the 
claimants had not asserted their rights 


STATUTES OF LIMITATIONS 


18-61-106 


until more than seven years after the 
seven-year statute of limitations had ex- 
pired. Blackwood’s Island v. Stodola, 2018 
Ark. App. 357, 552 S.W.3d 62 (2018). 


—Bar of Claims. 

Trial court did not err in denying the 
neighbors’ claim of a prescriptive ease- 
ment across an owner’s real property be- 
cause testimony that other persons had 
occasionally used the road at issue to 
access the property behind the owner’s 
property for various reasons was not suf- 
ficient to show such use was adverse to the 
owner's interests, and the neighbors’ use 
of the owner’s driveway did not commence 
until 2005 and was discontinued in 2010 
when the owner put up the pipe fence and 
a locked gate, which time fell short of the 
seven-year period required to obtain an 
easement by prescription. Kelley v. Wil- 
liams, 2015 Ark. App. 609, 474 S.W.3d 884 
(2015). 


18-61-104. Forcible entry and detainer — Unlawful detainer. 


CASE NOTES 


Cited: Stamps v. Brown-Epps, 2015 
Ark. App. 631, 474 S.W.3d 906 (2015). 


18-61-106. Recovery of lands held under tax title. 


CASE NOTES 


Possession. 

Lessor owned disputed mineral inter- 
ests because a 1958 tax sale of a one-half 
mineral interest and the accompanying 
tax deed were void; regardless of when the 
statute of limitations ran, whatever in- 


fringement occurred when the land was 
drilled was not sufficient to constitute 
notice of exclusive possession of minerals 
or an intent to oust the lessor due to 
co-ownership. SEECO, Inc. v. Holden, 
2015 Ark. App. 555, 473 S.W.3d 36 (2015). 
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